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PREFACE. 



Seeing that at least six books have already been published on the 
subject of the Land Transfer Acts and registered land (though only 
one has yet reached a second edition), it is necessary to state first 
of all why the present book has been added to the list. 

So far every author who has written a separate book on the 
subject has thrown his work, either entirely or for the greater part, 
into the form of annotations upon the sections of the Acts and the 
indiyidual rules. This method, eyen when preliminary and supple- 
mental dissertations are added, seems to leave something to be 
desired in the way of complete treatment of a subject so novel, both 
in theory and practice. The present book is, so far as it covers 
the same ground as preceding publications, intended to state the 
objects, scope, general methods, and difficulties of the new system 
in a somewhat fuller and more convenient manner than has yet 
been done. 

The book is also intended to supplement other works by en- 
deavouring to explain the origin of, and reasons for, the principal 
features of the Land Transfer Acts, 1875 and 1897, and by offering 
solutions of some of the gravest difficulties in the new system. 
Since the Land Transfer Acts are based on principles which have not 
yet been generally applied to land law in England, and are entirely 
foreign to most of the principles of feudalism, it is impossible to rely 
solely on the ordinary principles and rules of English real property 
law in constructing an intelligible and workable system out of 
the provisions of these Acts. In order to construe the Acts satis- 
factorily, reference to other systems of property law, and the use 
of analogies drawn from other systems, appear to be absolutely 
necessary. Besides using analogies drawn from various branches 
of English law relating to personal property, I have ventured to 
point out what appear to be similar provisions or difficulties in 
other systems of land law not purely English — such as Scottish 
law. South African (Roman Dutch) law, and the Australian (Torrens) 
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system. Although Scottish and South African law have Roman 
law as the basis of their common law, yet each has an excellent 
system of registration of title — though without State warranty. 
Moreover, although the basis of South African land law is allodial, 
yet Scottish land law is more feudal than English land law. The 
Australian system is based neither on allodial ownership nor on 
Roman law, but on purely English feudal land law, and is thus 
particularly valuable as a source of workable analogies for the 
new English system ; it affords an example of registration of title 
imposed on purely English law. 

Approaching the subject historically, through a consideration 
of the origin and intended effect of the 1875 Act, I have attacked 
the various difficulties connected with the legal estate, the regis- 
tered charge, registration with possessory title, eta, by drawing 
on other branches and phases of purely English property law, real 
and personal, for explanations and resemblances, and where these 
sources are not sufficient, recourse has been had to other systems 
of property law. 

The main part of the book consists of a treatise, in seven 
chapters, dealing with the first registration of land, transactions with 
interests in the land when registered, and remedies such as rectifi- 
cation of the register and indemnity for loss. The latter part of 
the book consists of a print of the Acts and Rules arranged in 
a consolidated form for the sake of more convenient reference and 
comparison. 

J. E. H. 

8, Nbw Square, Lihcolm'b Inn, 
March, 1906. 
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Page 2. — As to oonstruing Acts of Parliament by the light of Beports of Boyal 
CommisBions, see also Taff Vale By, v. Amalgamated Society of Railway ServanU, 
[1901] A. C. at 487, 488. 

Pages 47, 74, 89, 91, ISO, 148, 174.— In re Nishet and Potts* Contract has been aJOarmed 
on appeal ; [1906] W. N. 12. 

Pages 85, 115, 184, 261, 264, 267, 268, 269.— On the 2nd March, 1906, judgment 
in Att»-Oen, y. Odell had not yet been delivered. 
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CHAPTER I. 



THE INTRODUCTION OP REGISTRATION OF TITLE INTO ENGLISH 

LAND LAW. 

Sec. 1. — The genesis of the Land Transfer Act, 1875. 
Sec. 2. — The scheme of the Land Transfer Acts and Rules, 

Section 1.— The Genesis of the Land Transfer Act, 1875. 

The Land Transfer Acts, 1875 and 1897, form, together with the 
Land Transfer Eules, 1903, a code of law which has been found 
extremely difficult to interpret. The intention of the legislature — 
as indicated by the title and preamble of the 1875 Act — was to 
simplify title to land, and facilitate its transfer. According to the 
interpretation placed upon the Acts and Eules by a large body of 
professional opinion,^ some leading writers,* and even the Court 
of Appeal,^ the title to land, and its transfer, will not be simplified 
and facilitated by the land being registered, but, on the contrary, 
conveyancing transactions will be more troublesome and costly than 
in the case of unregistered land. Since such an interpretation of 
the Acts and Bales would be at variance with the intention expressed 
in the title and preamble of the principal Act, it seems justifiable 
to resort to a consideration of " extraneous circumstances " * in order 
to discover the meaning of the legislature ; among these extraneous 
'Circumstances are the history of, and reasons for, the legislation 
which has to be interpreted — under the canons of construction laid 



^ See, for instance, the SoUeitors^Journalf 
^passim, daring the years 1904 and 1905. 

' See, for instance, the precautions con- 
sidered to be necessary, in dealing with 
registered !and,by the editors of Prideaux*s 
Precedents and Key and Elphinstone^s 
Precedents ; and see an article in the Law 
Quarterly Revieto for January, 1905, by 



Sir Howard Klphinstone. 

' In Capital and Counti&s Bank v. 
Rhodes, [1903] 1 Gh. 631. See the dicta 
of Cozens-Hnrdy^ L. J., at p. 655. 

* Hawkins v. GaihercoU (1855), 6 D. M. 
& G. at 21, quoted in Eastman PhotO' 
graphic Co. v. Comptroller-Oeneralj [1898] 
A. 0. at 575. 

B 
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do\vii in Heydon's Case? These canons of construction are constantly 
referred to when the general scheme and policy of an Act of 
Parliament have to be considered. This was done in Bruce 
V. Ailesbury^^ where the policy of the Settled Land Acts was 
considered by the House of Lords in the light of the baneful efifect, 
as disclosed in the Eoyal Commission on Agriculture and known 
historically, of the law of settlement upon the cultivation and useful 
occupation of land. And Lord Halsbury, in Eastman Photographic 
Co, V. ContptroUer-Oeneraly quoting from two cases above cited, said 
with reference to the Patent Acts of 1883 and 1888: "We are to 
see what was the law before the Act was passed, and what was the 
mischief or defect for which the law had not provided, what remedy 
Parliament appointed, and the reason of the remedy ... a com- 
mission was appointed to inquire into the duties, organization, and 
arrangements of the Patents Office. • . . It appeared by the report 
of the commissioners that complaints had been made as to the 
working of the Act of 1883. ... I think no more accurate source 
of information as to what was the evil or defect which the Act of 
Parliament now under construction was intended to remedy could 
be imagined than tlie report of that commission • • . it appears to 
me that to construe the Statute now in question, it is not only 
legitimate but highly convenient to refer both to the former Act, 
and to the ascertained evils to which the former Act had given 
rise, and to the later Act which provided the remedy." These 
passages furnish a rule of great value for the interpretation of the 
Land Transfer Acts and Rules, and particularly of the 1875 Act. 
The system of conveyancing and land law set up by the Land 
Transfer Acts diifers so widely from the general system of con- 
veyancing law as it obtains in England apart from those Acts, as 
to be scarcely intelligible without some reference to the history of 
the movement which has resulted in the introduction of registration 
of title into English land law. The very brief account now to 
be given of this movement has the strictly practical object of 
endeavouring to throw light on the existing Land Transfer Acts, 
and everything of merely historical interest will be, as far as 
possible, avoided. 

Before stating anything in the way of matters of history, 
however, it will be convenient to explain what is meant by "regis- 
tration of title." The phrase is often equivalent to " conveyance 
by registration of title." A system of registration of title is a 
system of property law which provides for a register, entry upon 

* (1584) 3 Co. Rep. 76, quoted in East- « [1892] A. C. at 361-363. And see 

man Photographio Co, y. Comptroller' In re Mundy and Roper* 8 Cont., [1899] 
Oeneralf supra^ at 573. 1 Ch. at 288, 289. 
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which is essential to the passing of certain rights of property from 
one person to another in such a way that the latter's rifi:hts in the 

the world. The salient features in a system of registration of title 
may be best apprehended by comparing it with a system of '' regis- 
tration of assurances." Under the latter, entry on the register is 
not essential to the complete passing of rights of property, but such 
entry is in the nature of an additional safeguard, by the neglect of 
which rights acquired by the execution of an instrument assuring 
them may be lost, as against a third person who does place an 
entry on the register in his own favour. The Middlesex and York- 
shire registers are examples of systems of registration of assurances 
of land ; the Statute of Inrolments of 1535, and the Bedford Level 
Act of 1663, both create systems of registration of title to land. 

The existing system of registration of title, introduced by the 
Land Transfer Act, 1875, and now embodied in the Acts of 1875 
and 1897 and the Eules of 1903, was set up as the final outcome of 
the Beports of four Boyal Commissions, viz. : (1) The Report of 
1830, being the Second Beport of the Beal Property Commissioners ; 
(2) the Beport of 1850, made by the Commission on Begistration 
and Conveyancing of 1847 ; (3) the Beport of 1857, by the Com- 
mission on Land Transfer and Begistration ; (4) the Beport made 
in 1869 — but usually referred to as the Beport of 1870— by another 
Commission on Land Transfer and Begistration. These four Beports 
form a continuous series, each taking up the subject where the 
previous Beports had left it, and advancing it a stage; together 
with the evidence upon which they are based, they constitute a 
crescendo movement in favour of registration of title as against 
registration of assurances. In the Beport of 1830 registration of ~ 
title is suggested, but not seriously entertained ; in the Beport of 
1850 it is considered, but not deemed sufficiently practicable in 
competition with registration of assurances ; in the Beport of 1857 
it is definitely recommended as both practicable and superior to 
registration of assurances ; and in the Beport of 1870 it is strongly 
advocated without reference to any alternative system. Incidentally, 
the necessary amendments of the existing law, on the subject of 
equitable estates and constructive notice, are pointed out in the 
two earlier, and recommended in the two later, Beports. A brief 
consideration of each Beport will make these statements clear. 

1. The Beal Property Commissioners were, by their Commission, 
directed " to make a diligent and full inquiry into the law of England 
respecting real property and the various interests therein, and the 
methods and forms of alienating, conveying, and transferring the 
same, and of assuring the titles thereto, and . . . whether any and 
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what improvements can be made therein, and how the same may be 
best carried into effect." In their First Report of 1829 the Com- 
missioners say : " The modes by which estates and interests in real 
property are created, transferred, and secured, are exceedingly 
defective, and require many important alterations" (p. 7); ''at 
present there is constant danger from secret transfers and secret 
charges " (p. 8), which are guarded against by elaborate provisions 
for keeping alive quasi-fictitious legal estates. In their Second 
Report of 1830 the Commissioners, in presenting their report as 
** the result of our deliberations on a general registry of deeds and 
instruments relating to land," remark that the subject '' has appeared 
to us to exceed in magnitude and importance all the other objects 
within the scope of our Commission," and come to the conclusion 
that " there should be a general register." The registration recom- 
mended is registration of assurances only — i,e. "as between the 
parties instruments executed for valuable consideration should have 
full force without being registered" — and, although plans for 
registration of title — i.e. ^^ making registration essential to a con- 
veyance " — were placed before them, the Commissioners considered 
that any such plans would be premature (pp. 35, 36). The essential 
features of the plan recommended were that "every document 
relating to real property, by which any estate or charge is created 
or transferred at law or in equity, should be registered " — excluding 
copyholds and some leasehold interests (p. 28) — that priority should 
be gained by priority of registration, and that " actual notice of an 
unregistered deed should not affect the priority of a registered deed 
for valuable consideration, either at law or in equity " (p. 36) ; 
provision was also made for a "caveat" to be entered in order to 
protect contracts, etc. (p. 29); and the important suggestion was 
made that it might " be expedient to make the office or Government 
responsible to the parties interested for the due discharge of the 
duties of the officers " (p. 56). The Report clearly sets forth : 
(i.) The peculiarities of English law which rendered a system of 
general registration desirable ; (ii.) The particular evils which it was 
considered would be corrected ; and (iii) The anticipated effect of 
the proposed " general register." 

i. The separation of the ownership of land into "legal" and 
"equitable," which is due to the introduction of uses, and the 
administration of law and equity in distinct courts, seems to be 
chiefly responsible for the subsidiary peculiarities in English law 
which suggested the necessity for a system of general registration.^ 
The Statute of Uses and the Statute of Inrolments, passed in order 
to prevent secret conveyances by means of uses, failed to accomplish 

' Beport of 1830, p. 18 ; Appendix, Mr. Hayes' eyidonoe^ p. 361. 
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their object, and in fact the eventual result of the Statute of Uses 
was to do away with the .necessity, in general, for the old feudal or 
common law conveyances by livery of seisin.® The Statute of Uses 
also resulted in the creation of the modem ^'equitable estate," the 
difficulties of which have not been diminished, but possibly rather 
increased, by the present system of administering law and equity in 
the same court.^ 

ii. The two principal evils referred to in the Report as likely 
to be remedied by registration are the possibility of defeating 
just claims by taking a conveyance of the legal estate, and the 
equitable doctrine of notice. The Commissioners say (p. 55) : 
'^ . . • the protection which the artificial distinction in the English 
law between legal and equitable estates enables purchasers, in some 
cases, to obtain against concealed interests in land • • • has been 
allowed by courts of equity. ... It appears to us to be irrecon- 
cileable with principle, that in a conflict where both the parties may 
be equally innocent, and may have used equal caution, the party 
whose assurance is latest in date should be permitted to avail him* 
self of a merely technical advantage ; but assuming this to be 
defensible under the existing system, it is perfectly clear that no^ 
protection should be allowed when the law shcdl have provided pur- 
chasers with the means of ascertaining the existence of prior rights.'^ 
The equitable doctrine of notice, so far as it postponed a registered 
deed for valuable consideration to an imregistered one, it was pro- 
posed to abrogate completely (p. 36). The evils of the doctrine of 
constructive notice are referred to by Lord St. Leonards,^^ who says 
that he " prevailed upon the House of Lords four times to pass a 
clause limiting the doctrine of implied notice against an innocent 
purchaser." 

iii. The Commissioners, in their ** summary statement of the 
principal benefits . . . produced ... by a general register," 
enumerate the following, amongst others (p. 63) : — 
"1st. Titles will be rendered secure . . . 

" 2nd. Titles will be simplified ; legal estates in trustees will not 
be kept on foot and transferred after the purpose of their 
creation shall have been answered ; thus there will be only 
one title to an estate instead of many. 

• Report of 1830. p. 18; Appendix, an "equitable estate": see, for instance 
evidence of Mr. Bacon, p. 61. The Real Jenks' Modern Land Law, 147 ; PoUock^a 
Property Act, 1845, was the ontcome of Firat Book of Jurisprudence (2nd ed.), 
the oonveyanoe by lease and release; 212. 

and see Jenks* Modem Land Law, 448. ^' Vendors and Purchasers (14th ed.), 

* Instances of this seem to be afforded 783. The doctrine of implied notice is 
by Rogen v. Hoaegood, [1900] 2 Ch. 388; now limited by the CJonveyancing Act, 
Lewis r. Baker, [id05^ I C\i,iQ. Modem 1882, s. 3. 

writers seem to find it imp3ssiblc to define 
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" 3rd. Titles will not be exposed to the present hazard from the 
equitable doctrine of notice. . . . 

" 10th. Equitable and secondary estates will become marketable." 

In estimating the meaning and value of this Beport the follow- 
ing points should be borne in mind : — 

The technical distinction between legal and equitable interests 
was not intended to be interfered with. 

Every document of title to an interest in land^ whether legal or 
equitable, was to be registered. 

The result contemplated was that a beneficial interest should 
receive the protection which, as the law then stood, the 
courts would only have given *to the technical " legal " 
interest. 

2. In the interval between the Beport of 1830 and the Beport 
of the Begistration and Conveycmcing Commissioners in 1850 — 
the next Beport to be considered — it appears that no less than seven 
Bills on the subject of Begistration were introduced into Parliament," 
without any result in the way of legislation. A select committee 
of the House of Lords having reported on "the necessity of a 
thorough revision of the whole subject of conveyancing " and of " a 
registry of title to all real property," a Commission was appointed 
in 1847, and directed to inquire " whether the burdens on land can 
be diminished by the establishment of an effective system for the 
registration of deeds and the simplification of the forms of con* 
veyances." 

In their Beport, made in 1850, the Commissioners refer to, and 
adopt generally, the conclusions and recommendations of the Beport 
of 1830,^^ and also follow the latter in recommending registration 
of assurances as against registration of title. Several schemes for 
registration of title were strongly pressed upon the notice of the 
commissioners ; ^ in declining to recommend *' judicial registration " 
they say (p. 36), " Without assuming a previous simplification of 
the rights in land, the question of the expediency of the system of 
judicial registration cannot usefully be entertained. . . • We have 
not thought ourselves warranted . . • in entering into the con- 
sideration of the very extensive changes in the law by which such 
a system of registration must obviously be preceded." The Beport 
does, however, in one respect make a great advance upon the recom- 
mendations contained in the Beport of 1830. The following passages 
show the attempt made by the Commissioners to grapple with 

" Report of 1850, Appendix 6, pp. regUtration from 1535. 
239-241. " Report of 1850, Appendix, evidence 

" Report of 1850, pp. 4, 7, 33. Ap- of Mr. Wilson and Mr. Stewart, pp. 244, 

pendix 6, p. 232 et $eq., contains an histori- 454, 483, 494. 
cal account of the pTogress in England of 
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the difficulty of tho "equitable estate" and " constructive notice: " 
" • « • the motives for the establishment of a register do not prevent 
US from giving full effect to the distinction which the law recognizes 
between those contracts which are binding on the parties only, and 
those which bind the land ; " ^^ after pointing out that the subject 
of trusts and trustees had not been considered in the Beport of 
1830, " There appears to be no reason for compelling persons who 
are satisfied with a personal obligation and personal remedies to 
obtain a charge upon land, or to secure it by means of registration ; 
• . • land is vested in trustees selected by the parties themselves, 
and provisions are studiously framed for rendering it unnecessary 
that purchasers, mortgagees, and others dealing with the trustees, 
should be concerned to see to the circumstances imder which the 
trust is performed. . • • General experience has shown that the 
inconvenience, delay, and expense, occasioned to parties interested 
under trusts by the rules of equity which make the trust a burden 
on the land, far outweigh the benefit of a protection against the 
occasional deviation of the trustees in those cases where the opera- 
tion of the rule is excluded. The efforts of conveyancers in this 
respect frequently fail, from the extreme difficulty, in some cases, 
of excluding the doctrine of equity as to constructive notice" 
(p. 30). " If all the deeds . • . were brought on the register . . • 
registered titles would become most voluminous and embarrassing. 
. . • We think the rule should be that a purchaser is not to be 
affected by a reference in a registered deed to any unregistered 
document, although the terms of the reference may express or 
imply the existence of a trust • • . permission should be given to 
deposit these latter deeds, or authenticated copies of them, in a 
separate department of the register office" (p. 31). "Provision 
should ... be made . • • analogous to the restraining orders and 
writs of distringas under the 5th Vict. c. 5, applicable to cases of 
trusts affecting stock. Any person interested in the execution of 
the trusts of an unregistered deed might be allowed to register a 
memorandum which would entitle him to notice of the alienation of 
the land ; and, in case of necessity, might be allowed by order of a 
court of equity to restrain the trustees from alienating *' (p. 32). 

The Beport, in effect, recommends that the interest of a cestui 
que trust under an express trust shall no longer be a " burden on 
the land " — an " equitable estate " to be registered as an estate in 
the land — ^but a mere right restrictive of the ownership rights 
of the trustee. 

" Beport of 1850, p. 27. It is obvious tbo Beport of 1830 : see Beport of 1830, 

that the commitsioners were influenced Appendix, p. 865; Beport of 1850, Ap- 

by, and adopted, Mr. Wilson's views, pendiz, pp. 488, 494. 
wliich were baaed on Mr. Hayes' views in 
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The evidence of Mr. Robert Wilson (Appendix, p. 483) is note- 
worthy as containing the account of a plan of registration which he 
afterwards, when one of the Commissioners who reported on the 
same subject in ISST, embodied in a separate memorandum to the 
Report of 1857. The essential feature in Mr. Wilson's plan was to 
bring about compulsory registration of all land, placing on the 
register as first proprietors the persons then in possession, and 
allowing every such proprietor to remain on the register as owner 
until some one could show a better title, on the analogy of the- 
common law doctrine of the freehold. This suggestion seems to 
contain the germ of one of the leading principles of the scheme of 
compulsory registration introduced in 1897. 

8. The Report of 1850 resulted in a Bill being framed upon its 
recommendations and introduced into Parliament in 1853. A select 
Committee of the House of Commons having advised the appoint- 
ment of a Royal Commission to deal with the subject, another 
Commission was appointed in 1854, and instructed "to consider 
the question of the registration of title with reference to the sale 
and transfer of land, and generally to inquire into and consider 
the advantages and disadvantages attending such a system.*' The 
Report of these Commissioners was made in 1857, and the Com- 
missioners preface it by stating that " we have availed ourselves of 
the labours of former Commissioners, especially the Second Report 
of the Real Property Commissioners in 1832 [sw, but should be 
1830], and the Report of the Registration and Conveyancing Com- 
missioners in 1850." Accepting the conclusions of these Reports 
as to the desirability of some system of general registration for 
interests in land, the Commissioners examine the respective merits 
of a system of registration of assurances and a system of registra- 
tion of title, and come to the conclusion that registration of title 
is to be preferred. The analogy to be followed in devising a suit- 
able system is the method by which "ships, stock in the funds, 
and railway shares" are transferred, i,e. by entry on a register 
instead of solely by documentary assurances.^* The principles 
adopted by the Commissioners in framing the plan recommended 
are clearly shown by the following extracts from the Report : " If 
there had always been a register of land, as there is in fact a register 
of ships, of stock in the funds, and of railway shares, it would be 
difficult to point out any substantial distinction between property 
of that description and land, so far as regards the mode and form 
in which they might respectively be transferred or sold. The 
distinction between them has arisen, not so much from the difierent 
nature of the things themselves, as from the different regulations te 

» Report of 1857, pp. 4, 10, 16, 2a 
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which they have been subjected in their origin and in the develop- 
ment of their legal qualities " (para. 41, p. 24). " Equitable interests 
and trusts cannot, consistently with the objects to be attained by 
registration of title, bind or affect the ownership of a registered 
purchaser, unless such interests are of his own creation; but 
they may be allowed to confer a right against the laud whilst 
in the possession of the owner who created the trasts, or in 
that of his representatives, or volunteers claiming under him'^ 
(para. 50, p. 30). ** There are millions of money in the funds, and 
in railways, canals, docks and other undertakings, left to a great 
extent in the names of trustees, and yet it has been found that 
property so circumstanced is practically safe. Can it be believed 
that what is safe for beneficial interests in such property, when 
prudently looked after, will be otherwise than safe when applied to 
land • • . ? The Legislature itself has recognized the principle 
upon which we proceed, and applied it to property in British ships " 
(para. 50, p. 31). "All owners or proprietors of land who have the 
right of possessing, or the power of disposing of it in fee simple, will 
be at liberty to apply for the registration of the ownership thereof; 
80 that such ownership, or the title to the land which is the subject 
of the same, may thenceforth be manifested by the register alone ** 
(jMira. 54, p. 33) ; " . . . the register ought to be composed of a 
succession of simple transfers merely, and should manifest only the 
actual and existing ownership of the land for the time being, with- 
out laying open the history or past deduction of it. It ought, in 
fact, to be a record of the ownership existing at the time of any 
supposed search of the register. If the register were to disclose, as 
part of the existing title, the former dealings, it would be found not 
to afford the requisite relief from the obligation of retrospectively 
investigating the title " (para. 43, p. 25). " The general effect of 
the registration here recommended will be that, for the purposes of 
transfer, the registered ownership will at all times represent the 
fee simple of the property, and as such will not be capable of any 
subdivision or modification into partial or limited estates or interests, 
except so far as charges and leases may also be admitted to the 
benefit of registration. . . • The right to dispose of and transfer the 
ownership of the land in fee, including the right to charge and lease 
the same, will belong and be incident to, and in fact be taken as 
forming part of, the registered ownership " (paras. 59, 60, p. 35)^ 
"... the regi^er will be a substitute for the documentary or parch- 
ment title. But the registered ownership, whether warranted or 
otherwise, will remain subject, as the fee simple now is, first, to such 
other rights as are not usually included in the abstract of title, that 
is to say, those rights which are incident to the property in a physical 
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rather than a legal sense, and those which are presumed to attach 
on all landed property; secondly, also to such rights as may be 
ascertained by inspection on the land itself, or by inquiry of the 
occupier " (para. 63, p. 36). " The ownership of land, whether regis^ 
tered or not, will still be subject to various derivative or beneficial 
interests which will require protection. The distinction between 
legal and equitable interests is not a mere technical distinction. It 
is a matter of fact. Its continuance is necessary for the full enjoy- 
ment of property. • • • The protection must be provided in some 
other mode [than putting equitable interests on the register]. • • • 
Where the parties to a settlement desire it, they will have the power 
of registering the property in the names of two or more persons as 
registered owners, with a short note (the words * no survivorship * will 
be sufficient), intimating that, in the case of the death of either, the 
jus accrescendi is not to have place. ... As a further protection, those 
parties who are entitled to any unregistered interest which, as the law 
now stands, would render their concurrence necessary in a sale of the 
fee, will be at liberty to enter in the registry a caveat or inhibition 
against the transfer of the registered ownership " (paras. 65-67, p. 37). 
^' • » . the protection thus afforded to the beneficiaries of land will 
be greater than that which is now afforded to the beneficiaries of 
stock or railway shares • . ."^(para. 68, p. 38). *'In order to keep 
up the chain of title, and to prevent the difficulty which might 
arise upon the death of any registered owner in obtaining a transfer, 
we think it will be convenient that for the purposes of this measure 
... a real representative should be appointed, upon whom the 
registered ownership shall devolve " (para. 70, p. 38). " Subject and 
in subordination to the registered ownership, qualified and explained 
as we have mentioned, the owners of land, or of the unregistered 
interests therein, will be at liberty to settle, devise, and deal with 
the same for the like estates, to the like extent, and generally in 
the like manner, as by the rules of law and equity they would 
have been entitled to do if the registration of ownership had not 
taken place. All the rights of tenants for life or other persons 
having partial interests will be left unaffected and undisturbed, 
for the registration will not interfere with the right of beneficial 
enjoyment and management of the land, and the property cannot 
be dealt with by the registered owner except when a transfer is, 
by the absence of a caveat, impliedly permitted " (para. 71. p. 39). 
''We propose that fraud in obtaining a transfer of the registered 
ownership shall defeat the title of the person who becomes registered 
owner by fraud, but that notice of unregistered rights shall not, 
merely as notice, have any such effect. . • . We concur generally 
in the reasons adduced by the Beal Property Commissioners in 
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their Second Beport^ in favour of excluding the interference of 
Courts of equity on the ground of notice " (para. 73, p. 39). With 
respect to changes of ownership : *' The transfer will be made by 
deed, and in a short and simple form which the Act will authorize. 
On proper evidence being adduced before the registrar of the 
validity of the deed, he will enter in the register the name of 
the transferee in the place of the transferor. When that has been 
done the transfer will be complete, and will pass the whole fee 
simple " (para. 75, p. 41). The Commissioners refer, for practical 
illustration of their views on a '' measure so novel in its character, 
80 difficult in detail," to a sketch Bill drafted by Mr. Lewis and 
printed in the Appendix, and say (parcL 83, p. 43): "In some 
respects it differs from the recommendations which have been 
made; in principle, it agrees with them altogether." In this 
sketch Bill provision is made for dividing all interests in registered 
land into "registered ownership" and "unregistered ownership," 
and abrogating the ordinary "legal estate," "equitable estate," etc.^^ 
The plan recommended by the Eeport included provisions for two 
kinds of title, warranted — t.e. indefeasible or absolute, and not 
warranted — i.e. possessory or qualified. 

The foregoing extracts and remarks sufficiently indicate the 
nature of the system of registration of title which was proposed. 
The most striking feature of the Report is, of course, the recom- 
mendation of registration of title as preferable to registration of 
assurances. Many of the changes in conveyancing procedure and 
substantive law, necessary for the introduction of a practicable 
system of registration of title, had already been foreshadowed in the 
Reports of 1830 and 1850 ; in particular that part of the scheme of 
1850 which provided for trusts being no longer a " burden on the 
land " (ante, p. 7), required but a slight extension to become the 
machinery in the scheme of 1857, by means of which equitable 
interests were to be kept off the register altogether by being turned, 
in effect, into personal rights against the owner, and restrictions on 
the alienation of the land. The scheme of 1857, however, involved 
a further change, which went to the very root of the substantive law 
of land, although the necessary effect of the scheme in producing 
the change is rather implied than explicitly stated in words by the 
Report This change consists in the abrogation — so far as relates 
to land placed on the proposed register — of the necessity for seisin, 
or whatever may be considered to have been the equivalent of seisin 
after the Real Prbperty Act, 1845, as essential to the legal owner- 
ship of land. The abrogation of seisin is, in effect, the obliteration 

" Boport of 1857, Appendix B., p. 165, called a •* aketch," the draft Bill contains 
clanees 84-38 of sketch BUI. Though 205 clauses. 
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of the technical distinction between the legal and the equitable 
estate ; and, in erecting " registered ownership " as the criterion of 
true legal ownership, the scheme of 1857 almost necessarily con- 
ferred equal rights on beneficial "ownership" of land — as dis- 
tinguislied from a mere equitable right— and on technical "legal '^ 
ownership, or, in other words, conferred the same legal privileges 
on the beneficial owner as were enjoyed by a " legal " owner in the 
narrow sense— one who had the technical "legal estate." It seems 
clear, from the absence of any reference throughout the Report to 
the equitable fee as distinguished from the legal fee — the expression 
always used is "the fee simple" — and from the adoption of the 
principles of Mr. Lewis's sketch Bill, that the Commissioners intended 
that the fact of a bare legal estate being outstanding was not to 
hinder the person who was complete owner of the equitable fee 
from becoming "registered owner." Once on the register^ the 
registered owner was to be able to pass the whole fee simple by 
a registered transfer, and the transferee would be, in his turn, the 
" registered owner." " A new kind of legal ownership was in fact 
contemplated — a " new and parliamentary title " (p. 13, post) — and 
equitable ownership was to be cut down to a right of restricting 
the proprietary rights of the legal owner in lieu of being considered 
as an actual estate in, or "burden on," the land. 

Two more extracts will perhaps serve to point the general nature 
and scope of the changes advocated in the Report of 1857 (para. 
50, p. 29) : " We next proceed to consider whether registration of 
the legal ownership will be compatible with due protection of the 
equitable or beneficial interests in land. . . . We should be able to 
rely ... on our ancient law as affording for the present purpose a 
wise and useful precedent ; for just as the feudal law required that 
the freehold should always be filled by one capable of contributing 
to national defence, and performing the duties of a feudal follower, 
so the spirit of commerce now demands that for its purposes also 
the fee simple in land shall always be represented and be in the 
possession of persons capable of fulfilling those new duties and 
offices which the ownership of land in the present state of society 
entails or involves." 

Para. 89, p. 45 : " The advantages of the system will consist in 
giving facilities for the sale and transfer of land in the following 
respects : — 

" 1. It will secure the principal benefits and advantages sought 
to be attained by a system of registration of deeds. 

" See p. 35, paras. 59 and 60 of the ownership," seems to have been adopted 

Report. The view, that the possession of both in the subseouent Report of 1S70, and 

the ordinary *' legal estate" was iinim- in the Acts which were framed upon the 

portant for the purposes of ** registered Reports of 1S57 and 1870. 
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'' 2, The system will render unnecessary retrospective investi- 
gation of the title, as to all dealings subsequent to the commence- 
ment of the registration, and will gradually operate to dispense with 
such investigation altogether. 

" 3. It will simplify the title to real property for the future 
(though it will not, except where warranty is obtained, confer 
at the outset a parliamentary title as against interests existing 
anterior to the registry), and it will have this effect even though it 
should happen that no concurrent improvements are made in the 
general law of real property. 

''4. It will make purchasers of the fee and leases perfectly 
secure. 

" 5. It w ill simplify to the utmost possible extent the forms of 
transfer and the modes of conveyance. « • • 

'' 8. . . • One of the important advantages of a new and parlia* 
mentary title is found in the great facility it confers for the sub- 
division of estates upon a sale." 

The Beport was not signed by Mr. Bobert Wilson, one of the 
Commissioners who had given evidence before the Commission of 
1850 (ante, p. 8), but Mr. Wilson embodied his suggestions in a 
separate memorandum (Appx., p. 83). He was in favour of com- 
pulsory registration of the land, without any warranty of title, 
placing on the register as first proprietors the persons who were in 
possession as apparent owners. This plan, as already stated, con- 
tains the germ of the present compulsory registration with a 
possessory title. One passage is as follows (p. 84), italics being his 
own : '^ If the possessory title to lacnd is not a fee simple, what is 
it ? • • • We thus find in the title to landed property an apparent 
ownership in perpetuity, existing as a manifest fact prior to any 
examination of documentary evideiice confirming or curtailing it, . . . 
A little more than three centuries ago this apparent ownership was 
the most prominent feature in the title to landed property." 

4. Two Bills, framed upon the recommendation contained in the 
Beport of 1857, were introduced into the House of Commons in 1859, 
one of them being the Land Begistry Bill, 1859, but had only 
reached a second reading when Parliament was dissolved.^^ Sub- 
sequently the Land Begistry Act, 1862,^ was passed. Although 
•based upon the Beport of 1857, the Act of 1862 aimed at setting up 
.a much more comprehensive system, and in fact combined regis- 
tration of assurances with registration of title. 

Its provisions were found unpopular and unworkable, and in 

" Beport of 1870, pp. x., xL paraa. 4-6. " 25 & 26 Viofc. c. 53, otherwiae known 

Jhe Land Begis^ Bill, 1859, is referred as Lord Westbury's Act, and the Land 

to later on in connexion with the history Transfer Act, 1862. The official short title 

-of s. 49 of the Land Transfer Act, 1875. is conferred by the Short Titles Aot, 1896. 
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1868 another Boyal Commission was appointed to inquire, amongst 
other things, into the operation of the Land Registry, Act, 1862. 
The Commissioners' Report was made in November, 1869, and is 
generally known as the Report of 1870. Like their predecessors 
these Commissioners ^'made the freest nse of" the earlier Reports, 
and they also quoted largely from, and expressly adopted most of 
the recommendations of, the Report of 1857. The Report points 
out the difference between the system introduced by the Land 
Registry Act, 1862, and the system proposed by the Report of 1857 ; 
<' • • . these Bills of 1859 . . . proceed in their most material respects 
on the principles advocated by the Report of 1857. Great care is 
taken not to establish anything like a registry of assurances ; the 
system of registration and transfer is assimilated, as nearly as the 
subject-matter admits, to the system regulating title to stocks ; and 
partial interests are left to be protected by cautions and notices '* 
(p. xi. para. 6). "With respect to the nature of the title to be 
registered, and the multiplicity of interests to be noticed, the legis- 
lation of 1862 has aimed at a much more comprehensive system of 
registration than was proposed either in 1857 or in 1859 " (p. xiii. 
para. 8). The conclusion come to is that the system established in 
1862 has failed, and that its evils *' are directly and visibly traceable 
to the main principle of the Act, that is to say, to the necessity 
which it imposes of — 

A., showing a marketable title ; 

B., defining boundaries ; 

C, registering partial interests " (p. xxiv. para. 58). 
The Commissioners then proceed to suggest remedies, making 
"the freest use of the . • . Report of 1857," and having before 
them the draft Bill for amending the Act of 1862, and other 
suggestions from the Land Registry officers.** "The nearest 
analogies that we have for our guidance are the registers of stock 
and ships. Here we have properties subject to English law and 
customs, and properties which are, in some important respects, 
situated as land is. • • • We therefore recommend that in analogy 
to the registration of stock only those who represent absolute 
ownership shall be placed on the register, and that all partial 
interests shall be kept off the register, and protected only by a 
system of cautions or stops. . . . And when we speak of * absolute 
ownership ' or * fee simple,' we do not mean that the act of registra- 
tion is to transfer what is technically called the legal estate, but 
that the registered owner shall, for all purposes of transfer to 

«• Bcport of 1870, p. xxv. para. 59. The nezion with the history of 8. 49 of the 
draft Bill is printed at p. 86 of the Ap- Land Transfer Act, 1875. 
pcndix, and is referred to later on in con- 
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purchasers, represent and have power to deal with all legal and 
beneficial interests. In this we only follow the Report of 1857, and 
the plan embodied in the Bill of 1859. We cite and adopt the 
language of the lieport of 1857 " (pp. xxvi., xxvii. paras. 65, 66). 
Paragraphs 43-45 of that Report (ante^ p. 9) are there quoted. In 
quoting at length from the Report of 1857, the Commissioners — 
though not unanimously — expressly dissent from the recommenda- 
tions made in 1857 that charges and leases should be registered. On 
this point the views of the minority, with respect to the registration 
of charges, are set out separately.^^ Leasehold interests under leases 
of not more than twenty-one years were to be protected by special 
notice, but '* leases, if beneficial and originally exceeding the term 
of twenty-one years, should be considered as absolute ownerships 
entitled to registration " (pp. xxvii., xxviii. paras. 69, 70). " One 
necessary complement of the system we recommend is, that when 
the registered owner dies, a representative shall be entered in his 
stead. This will either be his executor, or some person agreed on 
by persons interested in the property, or appointed by the Court of 
Chancery. This plan was contemplated by the Bill of 1859'* 
(p. xxviiL para. 73). The advantages of registration, even without 
an indefeasible title, in strengthening the validity of the title by 
lapse of time, are clearly set out (pp. xxviii., xxix. paras. 75-78). 
The protection of equitable interests is thus referred to (p. xxix. 
para. 81) : ** If it be provided that the registered owner shall, for 
all pur^ses of conferring title on an honest purchaser, be deemed 
the true owner, that is sufficient for the purchaser. But persons 
who have partial interests in the estate, and are not on the register, 
might be injured if not protected with due care. We only follow 
others in advising that unregistered interests should, as in the case 
of stock, be protected by a system of notices. This was provided for 
by the Bill of 1859." "The classes of interests which must be 
protected by notice, are equitable estates, jointures, legacies, 
mortgages, and also leases other than occupation leases " (p. xxx. 
para. 83). ** The other owners of unregistered interests should be 
entitled to place stops on the register " (para. 85). " In many cases, 
too, of settled estates, the interests of equitable owners will be 
provided for in a more simple way than by stops. The land being 
vested in trustees as registered owners, a note might be appended, 
intimating that there was no survivorship among them, or at least 
that the title should not devolve on a single one. If then only one 
survived, the registrar would not permit any transfer till another 
was appointed, so that there never would be a single trustee** 
(p. xxxi. para. 91). 

" BepoTt of 1870, pp. xxxYiii.-xlvi., memoranda by the dissentiDg commisgioners. 
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The memoranda appended by the dissenting Commissioners are 
chiefly directed to the subject of mortgages, and they considered 
that the analogy of ship registers should be followed in this respect. 
A system of registered charges was advocated : ** The establishment 
of a register of charges affords, moreoyer, an opportunity for doing 
away with our present anomalous system of mortgages, under which 
the mortgagee is in law the owner of the land when, in fact, he is 
only owner of money for which the land is security. By means of a 
registry of charges the mortgagee can be placed in his proper 
position as owner of a charge merely, with all powers requisite to 
enforce his charge, and there appears to be no reason why . . • every 
charge should not carry with it a power to receive rents, and a power 
of sale ; the latter when exercised by a first mortgagee should operate 
to place a new owner on the register, or when exercised by a second 
or subsequent mortgagee, should operate to place such new owner on 
the register, subject to all prior mortgages not discharged out of the 
purchase-money, just as at present happens on a sale by a mortgagee 
under his power." ^ 

Provision for the registration of charges, here recommended by 
the minority of the Commissioners, was made in the draft Bill already 
referred to (ante, p. 14), and the Commissioners seem to have 
approved of this Bill in all other respects, except as regards the 
proposals for setting up a new tribunal, and for establishing a sub- 
record.** 

The scheme recommended by the Beport of 1870 — including the 
recommendations of the dissenting Commissioners — is identical with 
that recommended by the Report of 1857. The Act of 1862 was to 
be altered by " the introduction of a new registry to include only 
fee simple and leasehold titles, and without any record of title. " ^* 
The subject of registered charges is, however, dealt with in greater 
detail in the 1870 than in the 1857 Beport, and the change in sub- 
stantive law with respect to the "legal estate," already referred to as 
implicit in the scheme of 1857, appears to be implied more clearly 
in the Beport of 1870 ; the passage in para. 66 of the latter, already 
quoted (ante, p. 14), to the effect that a registered " fee simple " is 
not identical with the technical '* legal estatie," can only mean that 
legal ownership is to be constituted by entry on the register, and not 
by anything answering to seisin. 

As already pointed out (ante, p. 3), the four Beports of 1830, 
1850, 1857, and 1870 form a continuous series, and each of the three 

^ Beport of 1870, Mr. WolBtenliolme*s This is also substantially tho differenco 

ilissent, p. zlv. para. 18. between the Australian legislation on the 

*■ Report of 1870, pp. xxv., xxviii. subject which preceded the Torrens 

paras. 59, 60, 71, 72. Statutes proper and those statutes : see 

** Beport of 1870, p. xxTiii. para. 72. Hogg's Aust. Torrens Syst., 21, 22. 
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later Keports refers to and carries on the work of its predecessors. 
The object of the labours of each Commission — so far as connected 
with the Beports under consideration — was the same, ue. to devise 
a system of general registration, and each grappled with the question 
in the same way, i.e, by regarding the necessity for registration as 
caused by the separation of ownership into legal and equitable, and 
treating registration as the remedy for evils which were the result 
of this dual ownership. The chief evil connected with the legal 
estate was want of publicity in conveyance ; the chief evil connected 
with the equitable estate was the doctrine of notice. The principle 
underlying all the schemes of registration suggested or recommended 
as likely to remedy these evils is the same, i.e. that certain rights of 
property in land should become true legal ownership, and be fully 
protected by law, only when evidenced by entry on the appropriate 
register, independently of their creation as " legal " or " equitable " 
estates. The gradual advance in the plans recommended (ante, p. 3), 
from registration of assurances to registration of title, seems to be 
due to the view that a complete system of registering every equitable 
interest was impracticable ; the alternative system — registration of 
title to legal ownership only — ^involved a readjustment of the 
technical relation between legal and equitable interests. This 
readjustment appears to consist of three parts : (1) Levelling down, 
as it were, the legal estate; (2) Levelling up so much of the 
equitable estate as consists in an absolute right to have the legal 
estate ; .(3) Turning the residue of the equitable estate into rights 
against the land and its legal owner restrictive of the latter's full 
rights of ownership. In one sense, i.e. in so far as in some cases the 
technical distinction between legal and equitable estates is abro* 
gated, this change may be said to be an amalgamation of legal and 
equitable estates so far as relates to the method of enforcing the 
classes of rights for which those estates are merely general names. 
The change is, in fact, closely analogous to the change in procedure 
effected by the Judicature Acts, which have not obliterated the 
distinction between the legal and equitable estate, but merely given 
the Courts a "double jurisdiction."^ With this readjustment 
between the legal and equitable estate is also involved an assimila- 
tion of the law of land to the law of personalty — of feudal tenure to 
allodial ownership, since personalty is necessarily allodial, as being 
held of no superior.* The whole scheme of registration of title is 
avowedly framed on the analogy of registers of personal property ; 
the specific suggestion that on the death of a registered owner a 

" In re Scott and Alvarn' Cont, [1895] at 229 (Lord Mansfield) ; Enkine's Prin- 

2Cfa.at614;iranMe«t€r^retiKryy.Coom2M, ciples of the Law of Scotland (20th ed.), 

£1901] 2 Ch. at 617. 132. 

*« Burgm v. WheaU (1759), 1 Eden, 
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representative other than the heir or devisee should be appointed 
and placed on the register as owner, necessarily involves the aban- 
donment of the perfect continuity of title from tenant for life to 
remainderman, and from ancestor to heir, etc., which is the outcome 
of the feudal structure of English land law* The distinction between 
the fee simple and a term of years — even for 1000 years — ^is, by this 
feudal structure, a vital distinction, and not merely a difference in 
quantity of estate ; under the proposed scheme of registry of title, 
a leasehold was to be treated as "ownership," only differing in 
quantity from a fee simple; in fact the non-technical and sub- 
stantial difference between the two — Le. that one was an estate for 
years, and the other an estate in perpetuity — was intended to be, 
as far as possible, the legal distinction between them. A better 
instance of the intention displayed in the Reports of 1857 and 1870 
to abrogate, as far as possible, merely technical distinctions can 
hardly be afforded than by the proposal that a " power to dispose 
of" the fee simple shall entitle the person invested with the power 
to become registered proprietor.*' In another, and perhaps less 
obvious, direction the feudal structure of our land law would be 
somewhat impaired. Without forcing the expression "absolute 
ownership " into meaning anything else than " fee simple estate," it 
is clear that a system which recognizes as legal ownership only 
estates in fee simple and "leases" for lives or years, and allows 
minor estates for life and years only to be protected by notice on 
the register, as interests loss than legal ownership — in effect as 
incumbrances on the ownership, is approximating to a system of 
allodial ownership of land in the technical sense, such as obtained 
in Roman law, and now exists in South Africa, where servitudes 
frequently take the place of English limited ownership. The 
difference between the English estate for life and the Scottish life- 
rent^ is an illustration of the tendency here referred to. 



Section 2. — The Scheme of the Land Transfer Acts and 

Rules. 

The Land Transfer Act, 1875, has been amended by the Land 
Transfer Act, 1897, and the first Land Transfer Rules are now 
superseded by the Land Transfer Rules, 1903. It will be con- 
venient, first of all, to state shortly the scheme of the 1875 Act 
without reference to subsequent amendment, since this amendment 

*' Report of 1857, p. 33, para. 54; system of registration of title in Fyi 

Report or 1870, p. xxviii. para. 75. affords an iUnstration of the Boottish life- 

'* See BeU*8 Priuciples of the Law of rent being introduoed bj statute into 

Scotland (8th edA para. 1037 ; Ers- English law : Hogg's Aust. Torrena Syst., 

kine*8 Principles (20th ed.), 213. The 668. 
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has not affected the main principles of the 1875 Act; the chief 
substantive changes of law refer to the method of placing settled 
land on the register, the effect of Statutes of Limitation, compulsory 
registration, and indemnity for loss through wrongful registration.^ 
The change effected by the 1897 Act in the law of succession to 
land on death is part of the general law, and is not confined in its 
application to registered land. 

The 1875 Act is divided into a preliminary group of sections, 
and five Parts. Among the preliminary sections is an enactment 
(s. 2) excluding, in effect, copyhold land from the operation of the 
new svstem. This is in accordance with recommendations made in 
some of the four Beports, though not referred to specifically in the 
Report of 1870.2 

Part I. relates to " entry of land on register of title." Provision 
is made for registration of land, either " freehold " or " leasehold," 
with an "absolute," "qualified," or "possessory" title.^ A person 
beneficially entitled "at law or in equity " to an estate in fee simple, 
or to " leasehold land," or having power to dispose of an estate in 
fee, or leasehold land beneficially, may be placed on the register 
as "proprietor" of the "freehold land," or the "leasehold land" 
(ss. 5, 11); the expression "proprietor of the fee simple" also 
occurs, but is not very generally used. The effect of this " regis- 
tration" of a person as "proprietor of freehold land" with an 
"absolute title" is (s. 7) to "vest" in him an "estate in fee 
simple," subject only — and to the exclusion of all other rights, 
even of the Crown — first, to incumbrances entered on the register ; 
secondly, to rights and liabilities (s. 18) which may be shortly 
described as the ordinary rights and liabilities subject to which 
every owner of the fee holds his land, viz. public burdens, ease- 
ments, and occupation leases ; and thirdly, when the proprietor is 
not entitled for his own benefit " as between himself and any persons 
claiming under him," to the "estates, rights, interests, or equities" 
of such persons. Registration with a " qualified " or with a " pos- 
sessory" title is to have the same effect as registration with an 
" absolute " title, save only (ss. 8, 9) that the qualified or possessory 
title is not to "affect or prejudice the enforcement of any estate, 
right, or interest " — in the case of qualified title — " excepted from 



^ It U somewhat remarkable that the 
Land Transfer Act, 1875, should, whilst 
providing for a warranted title, have con- 
tained no provision for making good losses 
sustained through wrongful registration. 
The only other system of registration of 
title in the empire where the title is 
warranted, and no provision made for 
indemnity, seems to he the system estab- 
liahed in Fiji— a form of the Australian 



Torrens system— in 1876: Real Property 
Ordinance, 1876 (1876, No. 34), printed in 
Hogg*s Aust. Torrens Syst., 668. 

* Report of 1830, p. 28, see ante, p. 4 ; 
Report of 1857, para. 53, p. 33. 

* This statement is sufSciently correct 
for the present purpose; registration of 
leaseliola land was subsequently more 
nearly assimilated to that of freehold laud 
by the 1897 Act. 
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the effect of registration," or — in the case of possessory title — 
" adverse to or in derogation of the title " of the proprietor at the 
time of first registration. The effect of registration of a person 
as " proprietor of leasehold land," with an " absolute " — ue, a warranty 
of his lessor's — title,* is (s. 13) to " rest " in him " the possession 
of the land " comprised in the lease ** for all the leasehold estate 
therein described," subject only to the liabilities *' incident to such 
leasehold estate," and to the same liabilities as have been men- 
tioned in the case of freehold land. Registration with less than 
'^absolute" title is to have an effect analogous to registration of 
freehold land with qualified or possessory title.^ 

Part II. relates to " registered dealings with registered land." 
These dealings consist of four only : mortgage or charge ; transfer 
of land ; transfer of charge ; transmission of land or charge on the 
death, bankruptcy, or — ^in the case of a woman — marriage of a pro- 
prietor. The registered proprietor of land may mortgage his land 
— or in the words of the Act " charge " it — in the prescribed manner 
(s. 22), the charge being "completed by the registrar entering on 
the register the person in whose favour the charge is made as the 
proprietor of such charge." The proprietor of the charge (ss. 23-28) 
has conferred upon him statutory powers for enforcing his security, 
such as are in practice usually conferred on mortgagees by ordinary 
deed of mortgage ; the charge ceases to operate when cancelled on 
the register, which is to be done on proof of its having been satisfied. 
The registered proprietor of land, or of a charge, may transfer the 
land — or, in the cetse of leasehold land, " the whole of his estate in 
such land " — or the charge, in prescribed manner (ss. 29, 34, 40). 

In each case the transfer is to be completed by the ** registrar 
entering on the register the transferee as proprietor of the land 
transferred " or " the charge transferred ; " until the name of the 
transferee is so entered, '^ the transferor shall be deemed to remain 
proprietor of the land " or " of the charge." The effect of a transfer 
for valuable consideration of land registered with an absolute titlo 
is, when registered, to confer on the transferee ''an estate in fee 
simple " in the case of freehold land, and " the possession of the 
land transferred for all the leasehold estate described in the regis- 
tered lease " in the case of leasehold land, subject only to the 
incumbrances entered on the register, and to the general rights and 
liabilities before referred to as set out in s. 18, and also in the case 
of leasehold land to the liabilities "incident to" the leasehold 
estate (ss. 30, 35) ; on the transfer of leasehold land there are, 
in addition, to be implied reciprocal covenants between transferor 
and transferee with respect to the covenants in the lease (s. 39). 

* See note 3. » See note 3. 
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Where the title is less than absolute, the transfer is not to '^ affect 
or prejudice the enforcement of any right or interest " preserved on 
the first registration of the land (ss. 31, 32, 36, 37).« The effect of 
a transfer without valuable consideration differs only ^' so far as the 
transferee is concerned," being, as regards the transferee, *^ subject 
to any unregistered estates, rights, interests, or equities, subject to 
which the transferor held the same," but otherwise having ''the 
same effect as a transfer of the same land for valuable consideration " 
(ss. 33-38). Where a case of " transmission " arises — ue. where the 
title to the land or charge would, but for the register, have vested 
in a successor by reason of the death, bankruptcy, or — if a woman — 
marriage, of the registered proprietor — provision is made (ss, 41-45) 
for the registration, ''in the place of" the proprietor appearing on 
the register, of the person ^'entitled according to law" to be so 
registered. 

In the case of the death of the registered proprietor of leasehold 
land or a charge, the person so entitled to be registered is the 
executor or administrator (s. 42). By & 46, " Any person registered 
in the place of a deceased or bankrupt proprietor shall hold the 
land or charge • • . upon the trusts and for the purposes to which 
the same is applicable by law, and subject to any unregistered 
estates, rights, interests, or equities, subject to which the deceased 
or bankrupt proprietor held the same; but, save as aforesaid, he 
shall, in cdl respects, and in particular as respects any registered 
dealings with such land or charge, be in the same position as if 
he had taken such land or charge under a transfer for a valuable 
consideration." 

Part III. is concerned with " unregistered dealings with regis- 
tered land." S. 49 allows the creation of unregistered '^estates, 
rights, interests, and equities," but "subject to the maintenance 
of the estate and right" of the registered proprietor, and these 
unregistered interests may be protected by entering on the register 
notices, cautions, inhibitions, or restrictions. Ss. 50-59 are devoted 
to the details of these four methods of protecting unregistered 
interests. " Notices " of leases, estates in dower, and estates by the 
curtesy, are contemplated as being " registered," and the effect of 
this '' registration " is that the registered proprietor, and persons 
deriving title through him, are '' deemed to be affected with notice 
of such lease ... as being an incumbrance on the land " (s. 50) ; 
in the case of dower and curtesy (s. 52) ** such estate shall be an 
incumbrance appearing on the register." Cautions (ss. 53-56) may 
be lodged in order to prevent dealings with the registered land 
or charge, and the effect of a caution is that no dealing can be 

* See nolo 3. 
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registered without the cautioner receiving notice, and thus having 
the opportunity of asserting his rights. An inhibition (s. 57) is an 
order or entry on the register, made by the Court or the registrar, 
inhibiting dealings with registered land or charges. A restriction 
(ss. 58, 59) is a direction, given by a registered proprietor and 
entered on the register, to the effect that no dealing is to be 
registered unless on certain specified conditions. 

Part IV. consists of " provisions supplemental to foregoing parts 
of Act" The following only need be noticed here. Provision is 
made (s. 68) for trustees, and other persons having powers of sale, 
becoming registered proprietors with the consent of the persons 
beneficially interested. It is also provided (s. 83) that notice of 
trusts is not to be entered on the register, but when two or more 
persons are registered as proprietors, dispositions of the land or 
charge must be effected by not less than a certain number. Bestric- 
tive conditions (s. 84) may be annexed to land so as to bind 
successive proprietors. The Trustee Acts (s. 85) are to apply to 
registered land and charges. The Court (s. 95) may order recti- 
fication of the register where it decides that any person is entitled 
to an interest in registered land. Subject to the effect of registered 
dispositions for valuable consideration (s. 98), any fraudulent or void 
disposition is to be fraudulent or void, notwithstanding registra- 
tion. The right of the Crown (s. 105) to escheat or forfeiture is 
not to be affected. 

Part V. is headed " Administration of law and miscellaneous.'* 
By s. Ill, rules may be made as to the mode of keeping the 
register, the forms to be observed, costs, etc. The first Rules of 
December 24, 1875, made under this authority, deserve notice by 
reeison of the fact that they did not make it necessary that the 
prescribed statutory instruments of transfer should be under seal. 

As has already been stated (ante, p. 18), the main principles of the 
1875 Act have not been altered by the 1897 Act, and the schemo 
thus shortly set forth above remains, in all essentials, the scheme of 
the system as contained in the present Acts and Rules. Before 
proceeding to describe the alterations subsequently effected in the 
1875 Act, the scheme of the latter will be better understood by 
noticing how it compares with the scheme recommended in the 
Report of 1870 — reading that Report in the light of its relation to 
the three previous Reports of 1830, 1850, and 1857, and also bearing 
in mind the observation of the Commissioners, that they " are not 
framing a bill, but advising on the general principles of legislation." ^ 

The 1875 Act is modelled on the Land Registry Bill, 1859 
(ante, p. 13), the Land Registry Act, 1862, and the draft Bill before 



UQ xvegisiry iici, loo^, ana 
' Report of 1870, p. xxxi. para. 90. 
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the Commission of 1870 (atiie, p. 14), modified in accordance with 
the views of the Commissioners. The expression " registered pro- 
prietor " is adopted from the BUI of 1859 and the Act of 1862, as 
the equivalent of the "registered owner" of the Reports of 1857 
and 1870. Although "proprietor" is more generally found in 
statutes relating to personalty, such as stocks, than in statutes 
relating to land, yet the word is commonly used in Scottish law 
as equivalent to owner, and is to be found in some English 
statutes ; an instance occurs in s. 35 of the Land Drainage Act, 1861. 
The language of the 1875 Act throughout, in using the expressions 
"fee simple," "estate," etc., without the addition of "legal" or 
" equitable," and avoiding the use of " legal " or " at law " otherwise 
than in the general sense of " valid " or " lawful " ® as applied to 
estates in land when once placed on the register,^ agrees with what 
appears to have been the intention of the Report of 1870 — to place 
the "legal estate" in its technical sense in abeyance altogether 
for practical purposes ^° (ante, p. 14). 

In Part I. of the Act the provisions for placing land on the 
register either as freehold or leasehold, and with either an absolute 
title or a title less than absolute, agree with the scheme of 1870 
(ante, pp. 9, 15). So also the provisions as to the title of the 
proprietor, when registered, being a fee simple — or leasehold, as 
the case might be — subject only to incumbrances appearing on the 
register, certain general rights and liabilities, and rights (s. 7) " aa 
between himself and persons claiming under him " (ante, pp. 9, 15). 

The provisions of Part II. represent the recommendations both 
of the majority of the Commissioners of 1870 and of the dissenting 
minority, inasmuch as — in accordance with the views of the latter — 
mortgages, as well as transfers of ownership, may be registered, and 
the effect given to the statutory " charge " follows the recommenda- 
tions of the minority Report (ante, p. 16). With respect to the 
method of transfer, etc., the Act is not nearly so explicit as the 
Reports of 1857 and 1870 ; the Report of 1857 recommended that 
a statutory form of deed by which transfers, etc., could be carried 
out should be authorized, and this recommendation appears in a 
concrete form in the Land Registry Bill of 1859 and the Act of 
1862, the latter of which does (Schedule 1) authorize a short form 
of deed. This provision is omitted altogether from the 1875 Act, 
and nothing whatever in the way of detail is enacted as to the 
method of carrying out transactions leading up to changes on the 

* In 8. 81 Ihe word "legally" occnrs, *• It is not, of course, intended to 

evidently meaning " validly." imply that in the case of a " poeseasory " 

' In 88. 5 and 11 the words; "at law or title an outstanding legal estate is over- 

in eqnitv " occur, but only with reference ridden. The view here suggested is 

to land before it has been placed on the referred to at greater length later on. 
register. 
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register. With respect to tlie registration of a successor on the 
death of a proprietor (ss. 41, 42), this accords in principle, though 
not completely in detail, with the suggestions of the Report {ante, 
p. 10). The effect given to a transfer for yaluable consideration 
duly completed by registration of the transferee, as conferring a 
perfect title on a bond fide purchaser notwithstanding the existence 
of beneficial rights in other persons as between them and the pro- 
prietor, is exactly as suggested in the Reports of 1857 and 1870 
{ante, pp. 9, 15). 

The subject of Part III. — unregistered dealings and their 
protection — is referred to in the Report of 1870 in a general way 
only {ante^ p. 15), in the course of pointing out that equitable 
rights could be protected by notices, cautions, and stops. Unregis- 
tered dealings, however, are more specifically referred to in the 
Report of 1857, and are expressly provided for in the Land Registry 
Bill, 1859, and in the Act of 1862, and also in the draft Bill 
considered in the Report of 1870. As already stated {ante^ p. 21), 
8. 49 allows the creation of unregistered interests, and the remaining 
sections state in detail how these may be protected. It may be 
observed that those provisions, under which (ss. 50, 52) certain 
interests, though in one sense " estates," are styled " incumbrances " 
on the proprietorship, carry into effect what has already been 
referred to as a readjustment of the relation between legal and 
equitable interests, and an approximation to the law of personalty 
{antey p. 18). 

Since the provisions of s. 49 are not treated with much par- 
ticularity in the Report of 1870, and the section is one which 
appears to cause great difficulties in the interpretation of the Acts 
and Rules — ^tobe dei^ltwith at length later on — it will be convenient 
to give an account of its origin and development. In paragraph 71 
of the Report of 1857 {antey p. 10), it is pointed out by the Com- 
missioners—though not, apparently, by way of suggestion for 
positive enactment— that "subject and in subordination to the 
registered ownership . . . the owners of land, or of the unregistered 
interests therein, wiU be at liberty to settle, devise, or deal with 
the same " as if no registration had taken place ; a clause in almost 
the same language appears in Mr. Lewis's sketch Bill {antey p. 11). 
On this appears to be founded s. 46 of the Land Registry Bill, 
1859, printed in the note below, which appeared in a somewhat 
different form as s. 74 of the Act of 1862 : " Every person having 
a sufficient estate or interest in registered land may, by will, deed, 
or other instrument create the same estates and interests in, and 
enter into the same contracts and engagements with respect to, 
such land as he might do if the land were not registered : provided 
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always that no unregistered estate or interest, contract or engage- 
ment, for the registration whereof provision is made by this Act, 
shall prevail against the title of any subsequent purchaser for 
valuable consideration duly registered under this Act." In the 
draft Bill of 1870 (ante^ p. 14) this is represented by s. 74.^^ It 
will be noticed, in comparing the two sections from the Bills of 
1859 and 1870, printed in the note below, with the corresponding 
sections in the Act of 1862 (s. 74) and the Act of 1875 (s. 49), that 
the Bill of 1870 returns to the form of the enactment in the Bill 
of 1859, and that the Act of 1875 approximates still more closely 
to the recommendation in the Report of 1857 — by inserting the 
words '^ subject to the maintenance of the estate and right of such 
[registered] proprietor." The effect of this saving clause seems to 
be that the scheme of the 1875 Act is, on this point, brought into 
agreement with the scheme of the Reports of 1857-1870; the 
intention of the latter that, when land was once on the register, 
no interest which could properly be called a '^ legal " estate should 
be brought into existence on the same plane of validity as the 
''legal ownership" constituted by registered proprietorship, has 
already been referred to {antey p. 23). 

With respect to the supplemental provisions of Part IV., the 
provision as to notice of trusts being kept off the register (s. 83) 
is part of the scheme of 1857-1870, and the "no survivorship" 
provision is definitely recommended (ante, p. 15). The enactments 
contained in ss. 83 and 98 as to notice of trusts, and as to fraud, 
are the only explicit enactments on the subject of notice, though 
this subject was considered of great importance, and dealt with at 

foUowing is the text of the enactmeat as 

BiU of 1870, 8. 74. 
The recorded proprietor alone shall be 
entitled to transfer or charge property by 
a recorded disposition; but any person, 
whether the recorded proprietor or not, 
may by any unrecorded lease, settlement, 
will, or other instrument, create the same 
demisesi estates for life, estates tail, or 
other estates and interests as he might 
create if the land were not recorded ; and 
any lessee or other person entitled to or 
claiming any right in such estates or 
interests, or any other person having any 
estate or interest in recorded Ian 1, or in 
any charge thereon, may protect the same 
from being impaired hj any act of tlie 
recorded owner by entering on the record 
such notices, cautioos, inhibitions, or other 
restrictions as are mentioned in this Act 
in that behalf. . . . 



" Beport of 1870, Appendix, p. 91. The 
it appeared in the Bills of 1859 and 1870 :— 

Bill of 1859, 8. 4G. 
The registered proprietor alone shall be 
entitled to transfer or charge property by 
a registered disposition; but any person, 
whether the registered proprietor or not, 
having a sufficient estate or interest in 
registered land, may by any unregistered 
lease, settlement, will or other instrument, 
create the some demises, estates for life, 
estates tail, or other estates and interests, 
as he might create if the land were not 
registered ; and any lessee or other person 
entitled to or claiming any right in such 
estates or interests may protect the same 
from being impaired by any act of the 
xegistered owner by entering on the register 
such notices, cautions, inhibitions, or other 
restrictions as are hereinafter mentioned ; 
but, subject to any notice of leases, no 
purchaser for valuable consideration of 
any registered land, or registered interest 
in land, shall be affected by any notice, 
express, implied, or constructive, of any 
unregistered disposition. 



i 
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some length, in the first three Reports (ante, pp. 5, 7, 10). The 
enactments, however, which in Parts L and U. purport to define 
the legal position of the registered proprietor — original or on 
transfer — seem to be intended to carry oat the recommendations 
of the Reports, to the extent at any rate of abrogating the doctrine 
of constractive notice, and the principal question which would arise 
under the 1875 Act is how far actual notice — not of the mere fact 
of a trust existing, but of unregistered interests being really en- 
dangered — is "fraud." The enactment (s. 95) as to rectification 
of the regbter, under proper circumstances, seems intended to 
provide machinery for the "enforcement" of rights "excepted 
from registration" which the Reports of 1857 and 1870 con- 
templated as existing, particularly where the registration was not 
with " absolute " title (ante, pp. 10, 15). 

Nothing is said in the four Reports on Registration as to the 
rights of the Crown. These are, however, referred to in the 1875 
Act, and, following the Land Registry Act, 1862, and the draft 
amending Bill of 1870, these rights are bound by registration in 
the same way as the rights of subjects (ss. 7, 13, 66). By 
s. 105, however, the Crown*s rights of escheat and forfeiture are 
expressly preserved, and this express enactment seems intended to 
indicate, if indeed such indication were necessary, that this binding 
of the rights of the Crown is not to take away the prerogative title 
of the Crown to land, and that the fundamental principle of English 
land law — feudal tenure, or tenure of a superior — remains un- 
affected, in theory, notwithstanding the abrogation of nearly all the 
rules relating to alienation of, and succession to, land which have 
feudal tenure as their only logical foundation. The Real Property 
Commissioners, who reported in 1830 on Registration, also reported in 
1832 on the subject of Tenures, and the question of abrogating the 
prerogative title of the Crown was dealt with by them. They say : ^ 
" On this subject the first question to be considered is, whether it 
be advisable to retain the principle of law upon which the absolute 
property or dominium directum of all lands is vested in the Crown, 
and which supposes all lands in the hands of a subject to be held 
of some superior under certain conditions, by virtue of an original 
grant. This is the fundamental principle of tenure, and some 
persons of great learning have proposed that it should be abolished, 
and that all lands should become allodial. We feel no hesitation, 
however, in recommending that it should be retained." ** There is no 
difference, in the practical result, between lands being supposed to 
be allodial, to vest for want of heirs in the State as ultimus heres 
. . • and lands being supposed to have been granted by the State, 

>* Third Report of Real Property Ck)mmi88ioner8, 1832, pp. 8, 5, 8. 
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to be enjoyed while heirs continney and to revest in the State for 
want of heirs. . • ." ^^ Free and common socage . • . has all the 
advantages of allodial ownership. The dominium utile vested in 
the tenant comprises the sole and undivided interest in the soil. 
Escheat is the only material incident of this tenure beneficial to the 
lord, and while there is an heir or devisee he can in no way interfere.'^ 

With reference to Part V., and the enactment conferring rule- 
making authority (s. Ill), the scheme of the Act, as already stated, 
differs from the schemes of 1857-1870 in treating the forms and 
methods of effecting transfers and charges purely as matters of 
detail, to be regulated by Bules ; particular forms of instruments 
under seal, and in which technical words are used — as is done by 
the Land Registry Act, 1862^® — are not prescribed, and the possi- 
bility of such instruments operating as assurances independently 
of registration was thus lessened. The forms of instruments pre- 
scribed in the first Land Transfer Bules of 1875, were not under 
seal, and did not contain technical words of limitation or otherwise.^^ 
The Bules of 1875 were superseded in 1889 by fresh Bulea 

The Land Transfer Act, 1897, was not the result of any Boyal 
Commission's Beport, and — as already stated (p. 19)— does not 
alter the main principles of the 1875 Act. Some reference to 
changes in the law, effected by legislation in the interval between 
the passing of the Acts of 1875 and 1897, certainly seems permis- 
sible ; ^ how far the various inquiries, returns, and inchoate legis- 
lation relating to the subject, which saw the light during that 
interval, would be allowed consideration directly in construing the 
1897 Act — and inferentially the 1875 Act — it is very difficult to 
say}^ Adopting a phrase used in Hardcastle on Statutes (p. 140) 
the perusal of the Parliamentary papers containing these inquiries, 
etc., certainly '' supplies useful hints as to the intention of the 
draftsman" of the 1897 Act, and a reference to the contents of these 
Parliamentary papers may, therefore, prove of some practical use ; 
in particular, the relation of the English Acts to the Irish Acts on 
the same subject will be made clearer by the reference, and the 
existence of analogies between the system set up by the English 
Acts, and other systems of registration of title, is also brought into 
prominence. 

The 1875 Act was assented to a few months before the Judicature 
Acts came into operation. In 1881 and 1882 the Conveyancing 

^* The five forms in the schedule ore parison with the Rules of 1903, 345 in 

all TiDder seal, and two of them aro number, with 72 Forms. 
**granU" to**C. D. and his heirs" of tho " 8eo Ekutman Photographie Co. v. 

land to be transferred or mortgaged. Comptroller-General, [1898] A. 0. 571» 

>* The Bules of December 24, 1875, cited anfe, p. 2. 
were 64 in number, with 37 Forms. " See Hardcastle on Statutes (3rd 

Thiir eimpticity is illustrated by oom- ed.), 1^9, 140. 
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ActSy Settled Land Act, and Married Women's Property Act, 
became law; all these Acts have been since amended. In 1883 
the Bankruptcy Act was passed. In addition to these Acts, other 
Acts were passed relating to partition, contingent remainders, 
charges on land, voluntary conveyances, small holdings, copyholds, 
trustees, lunacy, tithe rent-charge, mortmain, and charities. 

The Parliamentary papers referred to above were printed at 
intervals from one to six years, continuously from 1872 to 1896 ; 
the following is a list of them : — 

1872 — Parlicmientary Return on Registration of Title in Austra- 
lian Colonies. 

1874~Report of Commission of 1872 in South Australia on 
{inter alia) the Real Property Act. 

1878~Report of Evidence taken by Select Committee of House 
of Commons on Ijand Titles and Transfer. 

1879 — Report of Select Committee of House of Commons on 
Land Titles and Transfer. 

1881 — ^Parliamentary Return on Registration of Title supple- 
menting the Return of 1872 above-mentioned. 

1887 — House of Lords Land Transfer Bill : Reports on Regis- 
tration of Title in Prussia and Hungary. 

1888— House of Lords Land Transfer Bill. 

1889— House of Lords Land Transfer Bill 

1895 — Report of Evidence taken by Select Committee of House 
of Commons on Land Transfer Bill, 1895. 

1896 — Report on Registration of Title in Germany and Austria- 
Hungary. 

1872, 1881. These Returns consist of copies of the various 
" Torrens " Statutes enacted by Colonial Legislatures in Australasia 
— British Columbia is also included—and Reports from local officials 
as to the working of the Torrens system. The general conclusion 
to be gathered from these Reports is that the system was considered 
to work satisfactorily. 

1874. The Report of 1872 was forwarded by the Governor of 
South Australia to the Secretary for the Colonies, as likely to afiford 
useful information " on the operation of a measure which has attracted 
so much attention as the system of Land Transfer established in 
this province." The Report and Evidence give an account of the 
working of the Torrens system in South Australia, and of the defects 
in the system which were considered to require attention; the 
nature of the difference between the ordinary title to land and the 
statutory title conferred by the Torrens system is clearly pointed out." 

'7 Some extracts from the Report and Torrens Syst, 56-60. 
ovidenoe are given in Hogg*8 Anst 
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1878, 1879. These Reports contain some valuable suggestions 
on the subject of settlements and the position of a tenant for life of 
registered land in settlement ; and also on the analogy between the 
system under the English 1875 Act and the Scottish and Australian 
systems of registration. Mr. Wolstenholme's suggestion was that 
the whole fee should be vested in the first tenant for life — inalien- 
able except with the consent of other persons, as in the case of 
stocky and also as in the case of the Scottish fee, which is not cut 
up into life estate and remainder, the 'liferent" being regarded 
rather as a burden on the inheritance.^^ 

1887. The Land Transfer Bill of 1887 constitutes the first 
legislative attempt to introduce compulsory registration. The 
drafting differs a great deal from that of the 1897 Act, and the Bill 
contained clauses intended to effect other alterations in the law of 
land besides the devolution on death to the executor, etc. One 
noticeable clause was s. 9, which provided (in explanation of s. 49 
of the 1875 Act) that ^ no legal estate or interest capable of regis- 
tration " should " be conferred otherwise than by a disposition com- 
pleted by registration.'' Another point of contrast between the 
Bill and the 1897 Act is that the Bill proposed to allow registration 
of a tenant for life as a limited and not a full owner. This distinc- 
tion does not appear in the 1897 Act. 

The Reports on the system of registration in Prussia and 
Hungary were furnished by the British consular officers in those 
countries. A more elaborate Report was made in 1896, referred to 
subsequently. 

1888, 1889. These Bills are substantially the same Bill, the 
later containing amendments made by a select committee. It 
appears from the memorandum prefixed to each Bill that it was 
intended to re-enact the 1875 Act with the amendments contained 
in the Bill of 1887, and the memorandum proceeds : " In re-enacting 
the Act of 1875 it has been found necessary to recast both the form 
and substance of the Act to a much greater extent than is usual in 
measures of consolidation. This necessity is mainly due to the 
profound modifications of real property law, which since the passing 
of the Act of 1875 have been brought about by Lord Cairns' Acts 
of 1881 and 1882, and particularly to the changes which those 
Acts have created in the legal position of tenants for life and other 
limited owners. Since 1875 the tenant for life has been placed in 
an entirely different position by the Settled Land Act of 1882. . • » 
Since the passing of the Act of 1882 the practice of the Land 
Registry Office has been to register as proprietor the tenant for life 

** AnUj p. 18, note 28, and see Lord though he has the whole fee, is yet a 
Adweate ▼. Moray, [1905] A. O. 531, 544, limited owner, 
where it is said that an heir of entail, 
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as being a person having a power of sale under s. 68 of the Act of 
1875, subject to restrictions in favour of the trustees. But this 
practice, though convenient, may perhaps be considered as involving 
a strain upon the language of the Act of 1875. • . • The Bills pro- 
vided for the registration of two classes of owners, full owners and 
limited owners. The rights of these classes . • . agree in this 
essential particular, that a member of each class can convey the fee 
simple of freehold land to a purchaser. . • . What has been done, 
in fact, has been to revise and re*edit the Land Transfer Act with 
reference to the Conveyancing and Settled Land Acts of 1881 and 
1882, and to rewrite it, so far as practicable, in the language of those 
Acts, with the additions of the Bill of 1887." Although this plan 
of consolidating the 1875 Act was eventually abandoned in favour 
of passing simply an amending Act, yet the provisions of the Bill of 
1889 formed the basis of the Local Registration of Title (Ireland) 
Act, 1891,^® as may be seen by comparing the Bill and the Act 
together;^ and the indebtedness of the Irish Act to the Bill of 
1887 has been judicially recognized.^^ S. 19 of the 1889 Bill- 
containing the " revised and re-edited " version of s. 49 of the 1875 
Act as proposed to be amended by s. 9, above quoted, of the 1887 
Bill — is, omitting one sentence, adopted as s. 44 of the Irish Act of 
1891 ; the section runs (the words in italics appearing in the Bill, 
but not in the Act) : " (1) Subject to the provisions of this Act, the 
registered owner of land shall alone be entitled to transfer or charge 
the land by registered disposition, and the registered owner of a 
charge shall alone be entitled to transfer the charge by registered 
disposition. (2) Nothing in this Act shall prevent a person from 
creating any right in or over any registered land or registered 
charge, but any right created or arising in relation to registered 
land after the first registration of the land shall not affect a 
registered transferee of the land or charge for valuable considera- 
tion, or the registered owner of a charge created on the land for 
valuable consideration, unless that right is either — (a) Registered 
as a burden affecting the land ; or {h) One of the burdens to which, 
though not registered, all registered land is by this Act declared to 
be subject. (3) Any right in or over registered land not appearing 
to the registering authority to he capable of being registered as 
affecting the land may be protected by means of such cautions and 
inhibitions as are in this Act in that behalf mentioned." As 
already stated, the distinction between "limited" and "full" 
owners — i.e. tenants for life of settled land, and ordinary owners in 

» 54 & 55 Vict. 0. 66. 1889. 

«• For ioBtance, SB. 28,30,36,36,44,45 " In re Keogh and KeUle, [1896] 1 

of the Irish Act correspond very closely I. B. at 291. 
with 88. 5, 7, 11, 12, 19, 20, of the BiU of 
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fee — in the Irish Act and the Bills of 1887-1889, does not appear 
in the 1897 Act 

1895. This Eeport (though consisting only of the evidence 
taken) is valuable as containing the views of the Lord Chancellor 
and eminent conveyancers on the system introduced by the 1875 
Act, and analogous systems of registration of title. Notwithstand- 
ing the variety of points discussed in this and preceding inquiries, 
no suggestion appears to have been made to the effect that the 1875 
Act, or any of the amending Bills, was intended to confer, or could 
be construed so as to confer, anything but actual ownership on regis- 
tered proprietors, an ownership which was to be as efficacious for all 
purposes as the old legal estate and not merely a statutory " power ; " 
neither is there any suggestion to the effect that unregistered 
interests could stand on any higher plane of validity than merely 
equitable rights — rights which were "equitable" in the former 
sense of "personal" as distinguished from jura in re or rights 
inhering in the land itself. With respect to the Bill of 1895, which 
was before the committee, it may be mentioned that it contained 
provisions for making the tenant for life " limited proprietor," which, 
as already stated, do not appear in the 1897 Act. 

1896. This Eeport, and the Reports of 1887, constitute a 
distinct recognition by the authorities responsible for introducing 
the Land Transfer Bills into Parliament, of the fact — which the 
Commissioners of 1830 and 1850 declined to recognize— that useful 
information and analogies for legislation on the subject of land law 
in England may be obtained from a consideration of foreign systems 
of law. The same course — of obtaining information from the Con- 
tinent in view of novel land legislation — was adopted in 1869, when 
Reports were asked for and presented to Parliament, on the subject 
of land tenure throughout Europe in view of the Irish land legisla- 
tion of 1870. It appears from the Eeport of 1896 that registration 
of title has been for many years in operation throughout Germany 
and Austria-Hungary, and that the system works extremely well in 
those countries. 

The Land Transfer Act, 1897, is divided into four parts. Part I. 
is headed : '^ Establishment of a real representative ; " it applies to 
all land — other than copyhold — registered and unregistered, and 
provides, in effect, that land which would otherwise, on the death of 
the owner, have passed direct to the heir or devisee, shall pass to 
the executor or administrator like a chattel real. Some special 
provisions are also made for adapting the new rule of law to 
registered land. So far as regards registered land, the alteration 
thus effected in the law of succession on death is an extension of 
the principle of api)ointing a " real representative " already adopted 



32 REGISTRATION OF TITLE. [Ch, i. 

by ss. 41 and 42 of the 1875 Act, the rule laid down in s. 42 for 
succession to leasehold land and to charges being made to include 
freehold land. 

Part II. consists of "Amendments of the Land Transfer Act^ 
1875." These amendments relate to : (1) Settled land ; (2) Indem- 
nity for loss through wrongful registration ; (3) Land and charge 
certificates ; (4) The effect of transfers and charges ; (5) Preparation 
of instruments by unqualified persons ; (6) Repeal of the Pretenced 
Titles Act ; (7) Acquisition of title by long possession ; (8) Succes- 
sion and estate duty; (9) Undivided interests, number of co- 
proprietors allowable, and description of parcels; (10) Church 
benefices; (11) Title to be shown by a vendor-proprietor; (12) 
Withdrawal of land from register; (13) Small Holdings Act, 1892; 
(14) Repeals and "minor amendments " set out in sched. 1. 

1. By 8. 6 the provisions of the Settled Land Acts are adapted 
to the case of registered land, or land about to be registered, being 
in settlement This is done by allowing either the tenant for life, 
trustees with power of sale, or persons with power of appointing the 
fee, to be registered as proprietor or proprietors of the land, and 
entering inhibitions or restrictions on the register in order to protect 
other persons who are beneficially interested. The principle of the 
1875 Act, which makes a beneficial power of disposition over the land 
sufficient to support an application to be registered as proprietor of 
the land (ss. 5, 11), is extended so as to enable the holder of a 
fiduciary power of disposition to be a registered proprietor, with the 
necessary corollary of restraints on ownership (ss. 53-59), and the 
appointment of a proper person as successor when necessary (s. 41) ; & 
suggestion made in the Reports of 1850 and 1857,^ with respect to 
filing a settlement " in the registry for reference," is also adopted. A 
tenant for life, and any person having the powers of a tenant for life 
under the Settled Land Acts, may also be regarded as a "person 
having a power of selling land" within the terms of s. 68 of the 
1875 Act (ante, p. 22). There is nothing in these enactments 
to indicate that any less estate than a statutory fee simple is 
conferred upon the tenant for life of freehold land who becomes the 
registered proprietor of the land, and it seems to have been the 
intention of the framers of the measure that the tenant for life should 
have a fee simple (ante, p. 31). It may be pointed out that this 
principle, of making the tenant for life of settled land a sort of pro- 
tector of the settlement, had already been adopted in the case of 
land taken under the Lands Clauses Consolidation Act, 1845.^ 
2. S. 7 supplies an omission in the 1875 Act, which made no 

« Beport of 1850, p. 31 ; Beport of *» 8 & 9 Vict, a 18, s, 7; Ex fMiie 

1857, p. 3S. Staphs (1852), 1 D. M. & G. 294. 
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provision for a loss caused through an indefeasible title bsiag con- 
ferred on the wrong person. Some provision for indemnity had 
become the more necessary in consequence of the compulsory 
element introduced in 1897, and it had been suggested in 1831) 
(afUe, p. 4) that the Government should be made responsible for 
the due discharge of the duties of the registry officers. Accordingly, 
it is now provided that where the register is rectified, or where it 
cannot be rectified notwithstanding that a mistake in registration 
has been made, persons incurring loss are, under proper circum- 
stances, to be indemnified. 

3. S. 8 makes provision for the land certificate being, in effect, a 
duplicate of the register, by enacting that all entries on the register 
must also be made on the certificate, which is to be produced for 
that purpose whenever any dealing is to be effected with the interest 
evidenced by it. The effect of the certificate being deposited by 
the registered proprietor as security by way of equitable mortgage 
is also defined, and such a deposit is made equivalent to a deposit 
of title-deeds of unregbtered land by a beneficial owner in fee. 

4. By s. 9 enactments in the Conveyancing Act, 1881, relating 
to the execution of conveyances and the powers of mortgagees, 
are incorporated in the Land Transfer Acts, and made applicable 
to instruments and transactions concerned with registered land. 
Annuities and mortgages to building societies are included among 
the transactions which may be effected by statutory charge or 
special form of mortgage. Provision is also made for transactions 
by a person who is not yet, but who has a right to be, registered as 
proprietor, 

5. S. 10 imposes penalties on unqualified persons — ue. other than 
regular legal practitioners — who prepare statutory instruments, etc., 
relating to registered land for remuneration. The enactment seems 
intended to dispose of any question whether s. 44 of the Stamp 
Act, 1891, which imposes similar penalties in respect of legal 
instruments in general, would apply to statutory instruments under 
the Land Transfer Acts ; this policy of placing registered land, as 
far as possible, on the footing of ordinary land, is adopted in the 
enactments, already noticed, which adapt and incorporate pckrts of 
the Settled Land Acts and Conveyancing Acts, so as to make the 
latter include registered land within their operation. 

6. S. 11 repeals s. 2 of the Pretenced Titles Act (32 Hen. 8, c. 9), 
and the repeal is complete — i.e. not only so far as concerns regis- 
tered land. So far as registered land is concerned, the repeal 
removes a possible conflict between the repealed section and the 
provisions of the Land Transfer Acts which confer statutory inde- 
feasibility of title on a proprietor registered with absolute title, 

D 
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and is in conformity with the scheme of the Land Transfer Acts in 
substituting registration for seisin. 

7. S. 12 re-enacts the repealed section (s. 21) of the 1875 Act — 
which provided that a title by mere length of possession was not to 
be gained against the registered proprietor of land — ^with additions ; 
the effect of the new section is to allow any person, who would 
under ordinary circumstances have gained such a title, to have the 
title of the registered proprietor removed from the register in his 
own favour, but subject to dealings for value already registered. 

8. By s. 13 succession duty and estate duty are, in effect, 
removed from the list of matters not constituting incumbrances 
set out in a 18 of the 1875 Act, and the land is no longer liable to 
these two burdens in the hands of a bona fide purchaser unless 
they are entered on the register. 

9. By s. 14 the limitation contained in the 1875 Act as to the 
number of persons who may be registered as " co-proprietors," and 
the prohibition against the registration of undivided shares in laud, 
are repealed. The method of describing the parcels in registered 
iAstruments is also made more elastic, and descriptions are to be 
based on the ordnance map. 

10. S. 15 relates to what is often called "the parson's freehold," 
and contains provisions for restricting the alienation of land by a 
rector, etc., who holds as a corporation sole. The case of a corpo- 
ration sole holding land is not provided for in the 1875 Act ; the 
language of the present section, which speaks of " the incumbent 
. . . and his successors" being "registered proprietors," is spme- 
what inexact. 

3.1. S. 16, in providing for the evidence of title which a pur- 
chaser is entitled to require of his vendor, carries out and explains 
the leading principle enunciated in the Report of 1857 — ^that " the 
register will be a substitute for the documentary or parchment title " 
(anie, p. 9), except as to interests "excluded from the effect of 
registration." 

12. S. 17 provides that, except where registration is compulsory, 
land may be removed from the register. In view of the fact that 
the 1897 Act is intended to make compulsory registration the rule, 
the enactment is not very important. 

13. S. 19 provides that purchasers of small holdings from a 
county council are to be registered with absolute title. 

14. S. 18 enacts that the 1875 Act is to be amended "in regard 
to minor details " as set forth in the 1st Schedule. These " details " 
include repeals, verbal amendments, and further amendments in- 
tended to bring the law relating to registered land as far as may 
be into harmony with the law relating to ordinary land; as, for 
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instance, amendments relating to the effect of registered charges, 
the position of married women since the Married Women's Property 
Act, 1882, and the relation between registered leasehold land and 
the unregistered freehold reversion. 

Part III., headed "Compulsory Registration and Insurance 
Fund," consists of two sections — ss. 20 and 21. S. 20 provides for 
Orders in Council being made declaring registration of title to be 
compulsory on sale in a named district after a specified day. The 
machinery for making registration " compulsory " is the enactment 
that, after registration is thus made compulsory, "a person shall 
not, under any conveyance on sale executed on or after the day so 
specified, acquire the legal estate in any freehold land in" the 
district " unless or until he is registered as proprietor of the land " ; 
"conveyance on sale" is defined as "an instrument executed on 
sale by virtue whereof there is conferred or completed a title under 
which an application for registration as first proprietor of land may 
be made under the principal Act." Under the 1875 Act (s. 7) 
possession of the " legal " fee, or fee simple " at law," is not essential 
to a right to apply for first registration ; either the equitable fee 
simple, or a power over the fee simple, is sufficient. Tho scheme 
of compulsion seems to consist in this : a formal conveyance in fee 
from the vendor to the purchaser, which would — ^but for the " com- 
pulsory" enactment — vest the legal fee simple in the purchaser, 
is not to have that effect until the purchaser becomes the registered 
proprietor of the land ; if the purchaser chooses to apply for registra- 
tion on the strength of an equitable fee, or a power, he can do so, 
and — when once he is the registered proprietor — has no occasion 
for having what is ordinarily known as the "legal estate." The 
question of the relation between the old technical "legal estate" 
and the registered proprietorship is one of the greatest practical 
difficulties of the system, and will be fully dealt with later on. 
The construction which, it is submitted, best reconciles the langaage 
of the enactments with the intentions of the legislature as shown 
in the title and preamble of the 1875 Act, and the four Reports 
which led up to that Act, and confirmed by the parliamentary 
papers from 1872 to 1896 referred to in connexion with the 1897 
Act {antey p. 31), is that the fee simple conferred by the first registra- 
tion of land is a new parliamentary or statutory fee simple, and that 
on its creation the old technical or '4egal" fee simple ceases to 
exist for practical purposes, Le, ceases to confer that right of pos- 
session of the land against the world which a court of common law 
would formerly have enforced;^ in other words, a new "legal 
estate " or new kind of legal ownership is created. 

** See note 9, aniey p. 23. 
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S. 21 establishes an "insurance fund/' but merely as a matter 
of book-keeping ; the State incurs what is substantially unlimited 
liability for losses chargeable on the insurance fund. 

Of Part IV.— "Miscellaneous"— only ss. 22 and 24 need be 
noticed here. S. 22 confers authority to make rules for carrying 
the provisions of the Act into effect, and in particular for the 
purpose of adapting to leasehold land the procedure prescribed for 
freehold land, and for adapting, to incumbrances outstanding when 
first registration takes place, the procedure relating to statutory 
registered charges. Rules as thus authorized were made in 1898, 
and these and subsequent Rules are now superseded by the present 
Rules of 1903. 

S. 24 contains definitions of " land " and " personal represen- 
tative." 

The Land Transfer Rules, 1903, are dated December 18, 1903, 
and came into force on January 1, 1904. The Forms prescribed for 
use in transactions with registered land are contained in a schedule 
to the Rules. As already pointed out (ante, p. 27), the Rules and 
Forms are more numerous and less simple than those made and pre- 
scribed in 1875 and 1889. The difference between the Rules of 
1875 and the Rules of 1903 answers broadly to the difference between 
the Act of 1875 and the Act of 1897, and may be said to consist in 
an increase of particularity induced by the necessity of providing 
for special circumstances, as far as possible, in accordance with what 
would be the provisions of the general law under similar circum- 
stances when arising in connexion with unregistered land, having 
regard also to legislation passed since 1875. Apart from the mere 
increase of special circumstances provided for, the chief points of 
difference between the present Rules and those of 1875 are that the 
form in which the register is to be kept is laid down more precisely, 
and that both the method of effecting changes on the register, and 
the forms of instruments to be used in transactions resulting in 
changes on the register, are more accurately prescribed. The scheme 
of 1857 contemplated that the register should consist of "a suc- 
cession of simple transfers," and that transfer should be effected by 
registration of a short deed in an authorized form (aiite, p. 11). 
The 1875 Act enacts this principle (ss. 22, 29), but in the broadest 
way possible, and without going into any details at all, merely 
directing that " transfer " and " charge " are to be " completed " by 
the entry of the transferee or mortgagee on the register as pro- 
prietors of the land or charge. " Transfer " and " charge " are, in 
the 1875 Act, never used in the sense of " instrument of transfer," 
etc., but always mean the transaction — including in the case of a 
charge, the rights conferred by the transaction — or the effecting of 
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the transaction, according as the word used is a noun or verb. So 
" registered disposition *' and " registered dealing " are used without 
any reference to a specific instrument. The expression, " instrument 
of transfer," etc., does not occur in the 1875 Act ; it appears for the 
first time in the Eules and Forms of 1875, and is used, with a few 
exceptions,^ throughout the 1897 Act and the 1903 Eules in such 
a way as to draw a distinction between " transfer " and " instru- 
ment of transfer." The forms of instrument of transfer prescribed 
by the Bules of 1875 were not under seal, but required a special 
attestation and verification. The forms of 1903 are mostly under 
seal, and when under seal must be attested as deeds are usually 
attested.^^ The distinction, however, between a statutory " instru- 
ment " and an ordinary deed of conveyance is recognized throughout 
the Eules and Forms, as, for instance, in Form 38. 

The principle of simplicity and non-technicality in form is 
illustrated by the absence from the statutory instruments of words 
of limitation, such as " heirs," and the absence of anything closely 
analogous to a conveyance operating under the Statute of Uses. 
An example of the latter kind is found in Form 43 — " Instrument 
of Partition " — where A., B., and C. purport to transfer three parcels 
of land to A., B., and C, " separately or respectively." ^ On the 
other hand, the word " uses " appears to be employed unnecessarily 
in Form 22, and the "specially prescribed form" authorized by 
8. 6 (3) of the 1897 Act would have had the prescribed effect if 
"uses" had been omitted. An instance of a word of limitation 
being employed (unnecessarily, it is submitted) occurs in Form 36, 
where " successors " is added to the corporate name of a corporation 
sole; this is, however, evidently modelled on s. 15 (1) of the 1897 
Act (ante, p. 34). The Forms do not contemplate the introduction 
of covenants for title, these being unnecessary where the purchaser 
acquires an absolute title by registration. Eule 99, however, per- 
mits the introduction of the implied covenants under the Con- 
veyancing Act, 1881 ; this would appear to be necessary only in the 
case of a purchaser taking a transfer of land registered with a 
qualified or possessory title. 

Eules 130, 164, and 167 may be specially mentioned as raising 
possible difficulties. Eule 130 requires evidence to be provided that 
a " registered proprietor has power to transfer in consideration of a 
rent." This implies a construction of the Acts which is at least 
doubtful, ue. that a registered proprietor cannot ordinarily transfer 

«* For instance, 1903, rr. 103, 185. BiU of 1895-. appendix to Report, p. 

«• The introduction of "deeds" into 262. 
the prescribed forms seems to have origi- ^ This case does not appear to be 

nated in a suggestion made to the Select covered by the enactment in s. 50 of the 

Committee, who sat on the Land Transfer Conyeyancing Act, 1881. 
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^ in consideration of a rent." Bule 164, in requiring a mortgagee, 
who has obtained a foreclosure order, to produce the land certificate, 
appears to contravene the principle laid down in s. 8 (4) of the 1897 
Act, by which a mortgagee may realize on his security without 
reference to the whereabouts of the land certificate. Rule 167 pur- 
ports to give to the discharge of a building society's mortgage over 
registered land the same effect as in the case of unregistered land ; 
in the case of unregistered land the discharge usually takes effect by 
way of assurance and without entry on a register, and it can hardly 
have been intended that this should be the effect of such a discharge 
in the case of registered land. 

The general scheme of the Acts and Rules may, as a whole, be 
described as one for the registration of persons as proprietors of 
interests in land, in lieu of registering the instruments — qua opera- 
tive assurances — by which changes in proprietorship and other 
transactions with the land are authorized and evidenced. This is 
the distinction in principle between systems of registration of title 
and systems of registration of assurances, though the distinction 
tends to become obliterated in practice by the prominence some- 
times given, both in the English system and other systems of regis- 
tration of title, to entry of the necessary instrument, rather than the 
person claiming under the instrument, on the register ; an illustration 
is afforded in the extract to be now given from a well-known judg- 
ment. The following passage from the judgment of the Privy 
Council in Gihbs v. Messevy^ referring to one of the repealed 
Australian Torrens Statutes — the Victorian Transfer of Land 
Statute of 1866 — seems to describe accurately the general scheme of 
the English Acts and Rules : *' The main object of the Act, and the 
legislative scheme for the attainment of that object, appear • . . 
to be equally plain. The object is to save persons dealing with 
registered proprietors from the trouble and expense of going 
behind the register, in order to investigate the history of their 
author's title, and to satisfy themselves of its validity. That end 
is accomplished by providing that every one who purchases, in 
bona fide and for value, from a registered proprietor, and enters 
his deed of transfer or mortgage on the register, shall thereby 
acquire an indefeasible right, notwithstanding the infirmity of his 
author's title." 

Although the Acts do not purport to make changes in the sub- 
stantive law of property, and registration is often spoken of as merely 
a matter of procedure, yet a system of registration of title necessarily 
involves almost a revolution in the methods of conveyancing, and a 

^* [1S91] A. C, at 254. Tho judgment to an instrument not nnder seal, belong to 
^as delirered by Lord Wataon ; the word Scottuh rather than English law. 
«* author/* and the word •* deed," as applied 
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great change in the juridical theory of property in land.® More- 
over, without any direct enactment on the subject, the Acts certainly 
appear to give legislative sanction to a conception of property in 
land which is not consistent with the feudal principles on which the 
land law of England rests, as, for instance, by ignoring any necessity 
for seisin, and by making the only practical difference between a foe 
simple estate and an estate for years to consist in the length of time 
for which the land is owned. All the essential features of the 
system fall under one or more of the following four heads: (1) The 
nature of registered land, regarded as a subject of property ; (2) 
The warranty of title which entry on the register gives to the person 
entered as proprietor of an estate in the land ; (3) The nature of 
rights of property in registered land ; (4) The method of effecting 
transactions with, and changes in the ownership of, registered land. 

1. There appear to be only two classes of land — using the word 
in its ordinary physical sense — in England and Wales which cannot 
be placed on the register, namely, land held by copyhold tenure, or 
tenure analogous to copyhold ; and land vested in the Crown in its 
prerogative right, not granted to any subject or private person, and 
not claimed by a private person. AH other land may, and in certain 
districts must, be placed on the register. Registered land may be 
said to consist of two divisions, land held in perpetuity, and land 
held for a definite time measured either by years or lives. The 
subordinate interests in land which can be placed for the first time 
on the register may consist of " incorporeal hereditaments," or of 
portions of the land such as mines and minerals, or of a rent. Land 
held in perpetuity or in fee simple is usually called, in the Acts and 
Eules, " freehold land ; " land held for a definite time, " leasehold 
land." The technical difference between an estate of freehold and 
an estate for years, and also between the estate of a subject and the 
allodial dominium or property of the Crown, are neglected rather 
than abrogated. Though the terminology of the Acts and Rules is 
strictly applicable to such ownership as chattels only, and not land, 
are capable of by the principles of English law, yet the underlying 
principles of the feudal law are not destroyed or uprooted; the 
superstructure erected on these principles may be said, however, 
to have advanced a further stage in the direction of preparation 



"» See PoUock's First Book of Juris- 
pradence (2nd ed.), pp. 182, 188; it is 
there said : ** In a system where ownership 
is capable of direct proof and official con- 
firmation, as by a registry of titles to land, 
the importance of possession and prescrip- 
tion tends to diminish, and can even 
become a vanishing quantity." And see 
the remarks of 3Ir. Hayes in his evidence 
before the Boyal Commission of 1830, 



Appendix, p. 867, as to the possible effect 
of a general registry, quoted in Kog^'s 
Aust. Torrens Syst, 15. In Victoria, 
it has been said that the effect of the 
Bill introducing the Torrens System 
"revolutionizes the whole real property 
law of the colony : " opinion of Crown law 
officer in 1862, quoted in Hogg's Aust. 
Torrens Syst., 44. 
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for such destruction, and for the substitution of more logical 
foundations. 

2. Land, and interests in land, may be registered with any one 
of three degrees of title, i,e, absolute, qualified, or possessory, and 
machinery is provided for official investigation of the title of owners 
who place their land on the register. An absolute title enables the 
owner to hold against the world, that is, of course, within the limits 
of his rights of ownership as stated on the register and conferred by 
the Acts. Under a qualified title the owner holds against the world, 
except in respect of certain named rights, complete or contingent, 
vested in other persons. Under a possessory title the owner holds 
against the world only in respect of claims arising after the date of 
the land being placed on the register; claims in respect of the 
land which exist at the date of registration are altogether outside 
the warranty afforded by the registration. The warranty — absolute 
or limited, as the case may be — thus given to the owner of regis- 
tered land is made effective by conferring a right to money compen- 
sation on any person who suffers loss through the operation of the 
warranty of title, in case of any mistake occurring in entries on the 
register. The warranty of title extends not only to the ownership 
of the registered land held by the first registered proprietor, but 
also to every subsequent ownership and incumbrance appearing by 
the register to be vested in any person, according to the terms of 
the registered entries and the degree of the title. Since the word 
" title '* is here used with regard to its degree in the scale of absolute, 
qualified, and possessory, it would perhaps be better to use the ex- 
pression " warranty of proprietorship," which is really what is meant 
by " warranty of title," but the latter is a phrase well understood. 
The word " title " is, in fact, used throughout the Acts and Bules in 
three different senses. 

3. Rights of property in registered land are, for all ordinary 
purposes of enjoyment and alienation, the same as rights of property 
in unregistered land ; they are, however, evidenced, secured to their 
owners, and vested in new owners, by methods and forms which 
differ from those applicable to unregistered land. The technical 
distinction in form between " legal " and " equitable " ownership is 
abrogated, and entry on the register takes the place, not only of 
seisin, but of any right which amounts substantially to a right to 
enjoy the ordinary incidents of ownership ; whilst equitable owner- 
ship not evidenced by entry on the register is not recognized as 
true ownership, but rather as consisting of rights of a personal 
nature enforceable against the owner on the register. A close 
analogy to a register of this description, which admits of only 
one form of ownership, and leaves "equitable" ownership to be 
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represented by restrictions on alienation, is afforded by the registers 
of the public funds kept by the Bank of England, companies' share 
registers, registers of ships, the manor rolls of copyhold tenures, and 
the registers under the Australian Torrens system ; both in Scotland 
and in South Africa, where ownership is not divided into " legal " 
and *^ equitable," ^ the registers also afford analogies to the register 
under the new English system. The equitable or personal rights 
above referred to must, in order to be fully secured, have the fact of 
their existence evidenced by some entry on the register, and when 
thus appearing on the face of the register they are in the nature of 
incumbrances on the ownership, and so are protected by the inability 
of the registered owner to deal with the land as unincumbered. In 
addition to rights thus protected, and constituting limitations on 
the rights of property of the registered proprietor, certain classes of 
rights, as, for instance, easements, rights of occupation, rights inci- 
dent to tenure, and public charges, are excepted from the conclusive 
effect given to entry on the register as proprietor. Other rights 
may also be excepted in the case of land registered with qualified 
or possessory title as already mentioned ; but, whether such rights 
be of the nature of ownership or encumbrance, they may, on the 
initiation of the persons entitled to them, be duly entered on the 
register. With these exceptions, rights of property in registered 
land are deemed to be vested in accordance with the statements on 
the register concerning them, and require no further proof. 

4. The features of the system referred to under the foregoing 
three heads are all subsidiary to the provisions for facilitating trans- 
actions with land and changes in ownership. These consist of the 
following : (i.) Complete alienation, or change of ownership, of land 
or an interest in land ; (ii.) Creation of interests merely for securing 
payment of money ; (iii.) Settlement ; (iv.) Creation of interests of 
the nature of ownership, or rights in the land itself, such as leases, 
life-estates, easements, etc. It must be borne in mind that the land 
may be either " freehold " or " leasehold," and that the effect of 
every transaction or change of ownership is liable to be modified by 
the land being registered with only a " qualified " or a " possessory " 

title. 

(i.) The principle of the method of effecting changes of owner- 
ship is that the property does not pass completely by the mere 
execution of an instrument, but only on the purchaser, etc., being 
entered on the register as proprietor in place of his predecessor. 
In the case of ordinary transactions inter vivos an instrument in 
statutory form, usually under seal, must be executed and attested, 

*• See Erekine's Principles (20th ed.), by way of analogy to describe the Scottish 
523, where *• legal estate " and '* equitable ** trust." 
estate ** are us^, not as terms of art, but 
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and its production at the registry is usually sufficient authority for 
the entry of the new proprietor. In cases where the name of the 
proprietor who appears on the register has ceased to be there 
rightfully, the change of proprietorship is made on the register 
upon production of sufficient evidence of the proposed new pro- 
prietor's right to be entered. In each case, the person who claims 
under a duly executed statutory instrument, or otherwise, by reason 
of the death, bankruptcy, etc., of the registered proprietor, has, 
before his entry on the register, merely a right to be registered, 
and not true ownership. This method of effecting changes in 
ownership is closely analogous in principle to the methods em- 
ployed in transactions with shares in companies, ships, and copyhold 
land, in English law ; it is also closely analogous to the methods in 
use with respect to land in Australia under the Torrens system, and 
with respect to land in Scotland *^ and in South Africa. 

(ii.) The method of effecting mortgages, etc., is entirely different 
from the ordinary method of mortgaging unregistered land. A 
statutory instrument of '^ charge " is executed, and the mortgagee, 
when entered on the register as the proprietor of the charge, has 
conferred on him statutory powers for realizing his security by sale, 
etc. ; the mortgagor remains the registered proprietor of the land. 
The equitable rule, which regards the mortgagor as owner, notwith- 
standing his conveyance of the legal estate to the mortgagee, is 
thus followed. The mortgagee under the new system thus has 
only an incumbrance on, but no estate in, the land ; this is the 
case under the Australian system, and also in Scotland and South 
Africa.** 

(iii.) A settlement of registered land may be effected in two 
ways : The land may be vested, by ordinary instrument of transfer 
duly completed by registration, in the persons who are to be the 
trustees, the beneficiaries being protected by appropriate entries 
on the register ; in this case the settlement will usually take the 
form of a personal settlement, the trustees holding the land on 
trust for sale, and the beneficiaries taking what will be analogous 
to equitable estates. By the alternative method, the land may be 
made the subject of a settlement by deed in strict settlement, and 
either vested in trustees as before, or vested, by a special form of 
instrument completed by registration, in the tenant for life, who 
will be entered on the register as proprietor — thus taking the fee 
simple, in the case of freehold land — but will be restricted from 
dealing improperly with the land by appropriate entries on the 
register as in the case of trustees. 

" See BelVa Principlea (8th ed.),para. v. Moray, [1905] A. C, at 548. 
779a, as to a '* personal right under an " Bell's Principles (8th ed.)i para, 

unfeudalized conveyance ; " Lord Adcooaie 900; Josef y. Muller, [1903] A. C, 190. 
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(it.) The Acts do not pennit of the registration of any person as 
proprietor of less than the whole property in the land — though the 
** land " may be only leasehold, or an undivided interest, etc. The 
land on the register can only be transferred or charged, if it be 
desired that the person in whose favour the transaction is made is 
to have the full statutory benefit of registered ownership or incum- 
brance. Partial estates, such as leases for years, estates for life, 
etc., can only be created off the register, and being off the register 
will be in the nature of incumbrances rather than estates.^ An 
analogy is afforded by the Scottish life-rent, which partakes of the 
nature both of an estate and of an incumbrance. Provision is made 
for registering '^ notice " of leases, and for entering on the register 
cautions, inhibitions, and restrictions, the effect of which will be to 
prevent the registered proprietor from dealing in an unauthorized 
manner with the land. Beyond securing that the land shall remain 
in statu, so as to answer the various claims upon it, the Acts do 
not confer any special efficacy on the deeds by which the un- 
registered interests are created; nor is there any provision for 
enabling one unregistered interest to gain priority by priority in 
entering a caution, etc. 

^' ThiB Btatement is at varianoe with Countie$ Bank v. Rhodes, [1903] 1 Ch. 631. 
the oonBtniction placed upon a. 49 of the The subject is dealt with fully later on. 
Land Transfer Act, 1875, in Capitcd and 
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Section 1. — The Meaning of First Kegistration. 

There are six different expressions — with modifications of each — 
used in the Acts and Rules to denote the operation of placing land 
on the register for the first time : — 

1. Registration of the land.^ 

2. Registration of the proprietor of the land.^ 

3. Registration of the title to the land.^ 

4. Entry of the land on the register.* 

5. Entry of the proprietor on the register.^ 

6. First registration.® 

These expressions, however, all seem to mean exactly the same 
thing. Registration of the land is effected by the name of the 
proprietor being placed on the register, and the land from that time 
is said to be " registered." Registration of the " title ** to land is 
a phrase often used as the equiyalent of registration of the pro- 
prietorship as distinguished from incumbrance; in the provisions 
relating to compulsory registration it is the " title," not the " land," 
the registration of which is said to be compulsory. *' First regis- 
tration " may refer either to registration of the land or registration 
of the proprietor, the person originally registered being called " first 
proprietor;" the phrase is a convenient one, and will, as far as 
possible, be used to denote the placing of land on the register for 
the first time. 

» Instances: 1875,88. 19,82,112,127; amended); 1897, 88. 17 (1), 20, 22 (4); 

1897, 88. 6, 8 (5), 13, 14; 1903, rr. 19, 36, 1903, rr. 5, 9, 11, 12, 48, 49, 218, 280. 
50, 62, 64, 71-74, 78, 175. The expresBion * Instances : 1875, heading to Part I. : 

"registered land " occurs pcunm. 1908, r. 88. 

* Instances: 1875, ss. 5-8. 11, 13, 18 (7) « Instance : 1875, 8. 10. 

(cQ, 68, 72, 82, 83; 1897, as. 19, 20, 22(6); « Instances: 1875, 88.7, 18 (as amendedX 

1903, rr. 18, 21, 54, 55, 69, 70, 75, 77, 83, 19 ; 1897, ss. 8 (5), 22 (6) (K); 1903, head- 

95, 96, if. 1, 3. ing to Part II., rr. 19, 175, 216, 252. 

' Instances : 1875, ss. 9, 83, 127 (as 
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" Placing on the register '' may be said to mean that the property 
— the word " land " is purposely avoided — so placed becomes subject 
to the provisions of the Land Transfer Acts and Rules, so that rights 
in it, and transactions with it, must for the future be governed by 
the code of law constituted by the Acts and Rules, so far as this 
takes the place of the ordinary law. There is, however, an 
ambiguity in the meaning of the word " land " which makes it 
necessary to ascertain more exactly the meaning of " first registra- 
tion." The question is : What is meant by placing " land " on the 
register ? Under the definition in the 1897 Act,^ " land " includes 
" all hereditaments, corporeal and incorporeal," and among heredita- 
ments which may be placed on the register are expressly included 
rent-charges and advowsons.^ This definition, however, does not 
touch the present question. The Acts and Rules purport to make 
the ^' registration " of the land permanent ; the ** land " can only be 
removed from the register by the proprietor with the consent of 
all persons interested in it, and only where the land is situate in a 
non-compulsory district; in a district where registration is com- 
pulsory on sale, land cannot be removed from the register at all.^ 
Does land, then, in compulsory districts remain on the register for 
all time, and in non-compulsory districts until removed by the 
proprietor ? The ambiguity in the meaning of " land " is responsible 
for this question being raised ; the answer to the question, and the 
meaning of '' land," may be sought at the same time. 

It will be necessary to glance at first principles. Ownership or 
proprietorship of land in England — other than land vested in the 
Crown by its prerogative title — may be considered to be divided 
into lengths as regards duration in time,^^ and owners may be 
regarded as either " limited " or ** full " owners," according as they 
are owners for a definite time or an indefinite time extending — 
potentially — to perpetuity. A proprietor is ordinarily said, indiffer- 
ently, to own his land or to have an estate in it, and this alternative 
terminology is found throughout the Land Transfer Acts and Rules. 
Part I. (ss. 5-20) of the 1875 Act affords many illustrations, as, for 
instance, ss. 5-7, where " freehold land " is synonymous with " fee 
simple," and the registration of a person as " proprietor of freehold 
land " vests in him an ^^ estate in fee simple in such land." So 



7 1897, B. 24. This miut, of oonrse, be 
taken subject to s. 2 of the 1875 Act, which 
exclades copyhold land from theproyisions 
of the Acts and Bales. 

• 1875, 8. 82 ; 1903, rr. 71-73. 

• 1897, 8. 17. 

^* See Jenks* Modem Land Law, 186 ; 
2 Pollock and Maitland's History of Eng- 
lish Law, 10. 

^^ The expressions ** limited owner" 



and " fall owner " occar in the Local 
Registration of Title (Ireland) Act, 1891 
(54 & 55 Vict. 0. 60), s. 28, and althoagh 
the expression ** limited owner" is there 
— «s well as in the Settled Land Acts — 
applied to a tenant for life or tenant in 
tail, there seems no reason why the owner 
of an estate for years shonld not equally 
be called a ** limited owner.'' 
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leasehold landi and the proprietor's estate in the land, are spoken of 
indifferently ; an instance occurs in s. 34 of the 1875 Act. The use 
of " first registration of land/' and " registration of first proprietor 
of the land/' as synonyms, is only another instance of the identity 
in meaning of ^* land " and " estate in land ; " the registration of 
the proprietor is the registration of his estate, and the registration 
of either proprietor or estate is the registration of the land. Since 
registration of land, and registration of a first proprietor, are syno- 
nymous and interchangeable expressions, it should follow logically 
that land cannot be regbtered, or cannot remain on the register, if 
there be no person in existence who can also be registered as 
proprietor. This is actually the case with respect to leasehold 
land on the determination of the lease under which it was held, 
and on .the faith of which it was placed on the register ; ^ there 
being no longer any one who can be registered as proprietor of the 
leasehold land, the registration of the land comes to an end. It is, 
then, not the land as a physical thing which is placed permanently 
on the register, but only the land as an estate or right ; the owner's 
estate in the land may be said to be permanently on the register, 
for it remains there independently of the personality of any par- 
ticular owner, and only ceases to be on the register when it ceases 
to exist as an estate. This is further illustrated by the relation 
between freehold and leasehold land ; the freehold land — physically 
the same land — is not on the register merely because the leasehold 
land is there,^^ and conversely, the freehold land may be on the 
register, whilst the term carved out of it exists only as an incum- 
brance, and not as registered ''leasehold land."^* By analogy, 
registered freehold land should cease to be on the register when 
the estate of the first proprietor comes to an end — i.e. ceases to 
exist, not merely is divested from him or one of his successors in 
title. Practically, this would only happen in the event of escheat 
taking place, either in favour of the Crown or some other feudal 
superior. The rights of the Crown to escheat and forfeiture are 
expressly preserved by the 1875 Act, and the rights of the lord in 
some enfranchised copyhold land are also expressly preserved by 
the Copyhold Act, 1894.1^ 

In the absence of authority, it is impossible to say confidently 
that the analogy between leasehold and freehold land in this 
respect would be followed with respect to freehold land escheating ; 

1* 1875, 8. 20 ; 1903, rr. 218-222. And leasehold title,** which would include both 

gee the Australian case of Sander y, Twigg freehold and leasehold land. 
(1887), 13 V. L. R. at 774, 787, quoted in " 1875, ss. 50, 51 ; 1903, rr. 218-222. 

Hogg's Aust. Torrens Syst., 716. " 1875, ss. 2 (as amended by 1897, 

" 1875, 8. 127, as amended by 1897, sohed. 1), 18 (1), 105; 1903, r. 87; Copy- 

sched. 1. The expression there used is hold Act, 1894, s. 21 (1) (6). 
'^unregistered reversion on a registered 
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but the analogy is one that might reasonably be followed, and 
its extension to freehold land would be in accordance with the 
principle which seems to underlie first registration, i.e. that the 
land and the proprietor are only registered for the period of time 
— definite or indefinite — during which the ownership or pro- 
prietorship of the land, as first registered, exists. With respect to 
title acquired by long possession and rectification of the register,^^ 
the proprietorship of the new owner will be the proprietorship of 
the owner who has been removed from the register, notwithstanding 
that under the general law the fee simple of an owner barred by 
Limitation Acts is not actually transferred to the person entitled 
by long possession.^'' This has been held to be so under the 
Australian system,^^ and the decision would apply to the English 
Acts. 

The above considerations suggest that by *'land" — other than 
Crown land, as already mentioned — in the Acts and Rules is not 
meant land in its purely physical sense apart from any ownership, 
but land as a subject of property, owned for a period of time which 
may be definite or indefinite. The same considerations suggest that 
land, in the latter s^ise, does remain permanently on the register — 
i.e, so long as the estate or ownership of the first proprietor, irre- 
spective of the personality of any particular proprietor for the time 
being, continues to exist; but, in the case of land in a non-com« 
pulsory district, the proprietor for the time being may remove the 
land from the register. Land, in its purely physical sense, only 
remains on the register whilst the ownership in respect of which it 
was first registered exists, and no longer. 

The meaning of '^ land," and the question of its being perma- 
nently or otherwise on the register when once placed there, has 
' been dealt with so far on the footing that only land of subjects of 
the Crown, or private persons, is referred to. Land vested in the 
Crown is also mentioned in the Acts,^^ but without any reference 
to the technical difierence in the nature of the Crown's title to 
land ; the title of the Crown is, in fact, treated as though it were 
of the same nature as the title of subjects or private persons, and 
the only right of the Crown which still has any practical existence — 
the right to escheat — is expressly preserved in much the same 
language as rights to escheat in copyhold lands, and other rights 
originating in tenure, are preserved.^ Since land vested in the 

»• 1875, 88. 95, 96 ; 1897, as. 7, 12. " 1875, 88. 7, 13, 30, 35, 65, 66 ; 1897, 

" In re Nitbet and PoUb' Cord,, [1905] 8. 7 (7). 

1 Ch. at 399. '® See references in note 15, 9upra. 

'* In re Allen (1896), 22 V. L. B. 24. The circumstances of the colonies afford 

See Hogg's Anst. Torrens Syst., 518, better means of comparing the prerogative 

716 ; Victorian Transfer of Land Act, title of the Crown with the title of sub- 

1904, 8. 10. jects, and seyeral cases as to this may bo 
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Crown is mentioned in the Acts, to this extent it mnst be said that 
the word " land " is sometimes used in its purely physical sense of 
property absolutely or allodially owned. No mention, however, is 
made of the Crown as registered proprietor. If land Tested in the 
Crown were once placed on the register, it would seem to follow 
from what has already been said that no question of the land ceasing 
to be on the register could arise, since the proprietorship of the 
Crown technically never does come to an end. The Real Property 
Commissioners, when in their Third Report of 1832 they recom- 
mended the retention of the feudal system of tenure as the foun- 
dation of our land law (dnte^ p. 26), had already declined to 
recommend any system of registration of title. Possibly at the 
present day the existence of a system of registration of title might 
be considered an argument in favour of allodial ownership in theory, 
as well as in practice. The existence in one large division of the 
British dominions beyond the seas, as well as in many smaller colo- 
nies, of bodies of Statutes in the English language, and land registries 
administered by English speaking officials, having as their basic 
conception of property in land allodial ownership and not feudal 
tenure — for this is actually the case in South Africa, Ceylon, British 
Guiana, etc. — ^certainly furnishes an excellent object lesson in favour 
of a reversal of the recommendation, made by the Real Property 
Commissioners in their Third Report, to retain the theory of feudal 
tenure in England. 

Section 2. — What Land may be registered, and by what 

Persons. 

The 1875 Act drew a distinction between "land" and "incor- 
poreal hereditaments," and also between " land " and " mines and 
minerals," etc.^ The 1897 Act defines " land " as including " all 
hereditaments, corporeal and incorporeal," and thus introduces some 
confusion by making unnecessary the special provisions of the 1875 
Act with respect to incorporeal hereditaments and mines, etc. ; 
" mines " are also included, unless these have been severed before 
the registration of the land or January 1, 1898, in "land."^ The 
result of the wide definition of " land " is that most of the provisions 
of the 1 903 Rules prima facie apply to incorporeal hereditaments, 
and also to mines, etc., though special provisions are made with 
respect to both.^ The word " land," then, is used in the Acts and 
Rules in much the same way as it is ordinarily used apart from any 

found in Hogg's Aust. Torrena Syst., 1897, sched. 1), 30-33 (as amended), 35- 

710, 717. 38 (as amended); 1897, s. 24. 

* 1875, 88. 2, 18, 82. ^ 2993^ „ 72-7G, 134, 213, 214. 

« 1875, 88. 7, 13, 18 (as amended by 
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statutory definition : i.e. it generally means the land itself a centra 
tisqiie ad coelum ; it may mean the surface only, without the mines ; 
it may mean a '' horizontal hereditament " as well as a ^^ vertical " 
one ; it may mean an incorporeal hereditament ; and it may mean 
an undiyided share in the land. The classes of ^' land " which may 
be registered correspond with these different meanings of the word. 

Some practical difficulty will occasionally arise in determining 
whether, in a particular case, the doctrine of a centra, etc., applies 
so as to cause the mines to be included in the '' land." It is pre- 
sumed that prima facie the ordinary rule will apply to registered 
land. Special provision is made in s. 18 (c) of the 1875 Act for 
registering the mines independently— whether severed or not, and 
this furnishes some argument for construing " land " to mean the 
surface without the mines ; but this is only consistent with sub-ss. 
4 and 5 in their original shape, which make the mines in all cases 
interests independent of registration. The amendments made by 
the 1897 Act in these sub-sections, and in ss. 30-33, 35, and 38, 
seem to make it unnecessary for the mines to be registered sepa- 
rately where they are actually vested in the proprietor of the land. 

Broadly speaking, all interests in land in England and Wales 
which amount to property, and not mere rights or incumbrances, 
may, with three exceptions, be registered. These exceptions are: 
(1) Land belonging to the Crown or the Duchies of Cornwall or 
Lancaster, or held in trust for the public service ; (2) land vested 
in trustees who have no power to alienate it ; (3) land of copyhold 
tenure. 

1. The provision, in s. 2 of the 1875 Act, that only land, and 
interests in land, of freehold tenure may be registered, might 
perhaps be sufficient to exclude land vested in the Crown by its 
prerogative title, since the Crown has no " tenure " of its lands. 
But all lands substantially belonging to the Crown^ the Duchy of 
Cornwall, the Duchy of Lancaster, or the State, appear to be placed 
on the same footing notwithstanding any technical difference in 
title, and to be excluded from the provisions of the Acts and Bules 
which enable lands to be registered upon the application of their 
owners. The Crown is expressly mentioned several times in the 
Acts, as, for instance, its rights (other than escheats, etc.) are bound 
by the statutory effect of registration.* Nothing, however, is said 
as to applications for registration by the Crown, or in respect of 
public lands; the word "application " in s. 65 of the 1875 Act may 
well refer to applications for inhibitions or restrictions under ss. 57 
and 58, and the context in ss. 65 and 66, which appears to have 
reference to the case of Crown or public lands adjoining lands of 

* 1875, 88. 7, 13, 105. 

E 
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private persons about to be registered, confirms this view. It is 
therefore submitted with some confidence that public lands, or lands 
belonging to the Crown or to the Duchies of Cornwall or Lancaster, 
cannot be placed on the register. 

2. Land may be vested in trustees who have no power to dispose 
of it. To property of this kind the scheme of the Acts has no 
application. The foundation of the right to bring land on to the 
register is the power to alienate it, with or without any conditions 
such as other persons' consent, etc. Thus, land, in order to be 
registered, must be either the subject of beneficial ownership, or, if 
the subject of fiduciary ownership, must be capable of being validly 
alienated.'^ 

3. Land of copyhold tenure, and interests therein, are distinctly 
— though not in so many words — excluded from registration. S. 2 of 
the 1875 Act shows that the intention is to exclude all land the 
title to which, on a sale, must be perfected by admission or an act 
of the lord of the manor, and some customary freeholds are for this 
purpose " copyhold." But if the land be in fact copyhold, though 
mixed indistinguishably with freehold, or if it be uncertain whether 
it is freehold or copyhold, it may be registered; the rights of 
persons entitled on the footing of the land being copyhold are not 
affected by the registration, though if registered as freehold with 
absolute or qualified title the title conferred by the registration 
holds good, and the true owner would receive indemnity.* 

It is contemplated that the interest in the land which entitles 
application to be made for first registration shall be in the nature of 
ownership, as distinguished from incumbrance. Although provision 
is made for mortgagees, and other persons having powers of sale, 
being registered as first proprietors, this is only in virtue of their 
capacity to alienate the land absolutely ; qua mere incumbrancers 
they cannot place land on the register. Provision is, however, made 
for an incumbrancer, when once the land is on the register, to register 
an incumbrance created before the ]and itself was registered.'^ 

The following five classes of land maybe placed on the register : 
(1) Freehold land ; (2) leasehold land held for lives or for more than 
twenty-one years ; (3) portions of land below, including, or above, 
the surface, divided horizontally ; (4) undivided shares in land ; (5) 
incorporeal hereditaments. 

1. The " freehold land " which may be registered is land owned — 
though not necessarily by the applicant — in fee simple, and on regis* 
tration the first proprietor takes "an estate in fee simple.'*® It 
appears to be contemplated that this fee simple shall be in possession 

* 1875, 88. 5, 11, 68 ; 1897, 8. 6 ; 1908, sched. 1), 67 ; 1897, ss. 7 (1), 24 ; 1903. r. 87. 
r. 83. ' 1897, s. 22 (6) (c); 1903, rr. 175-177. 

" 1875, 88. 2 (aa amended by 1897, • 1875, as. 7, 8, 9. 
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— i,e. not what is usually called an estate in remainder, and the 
incapacity for direct registration imposed on an estate for life or in 
tail seems to imply that an estate in remainder cannot, as such, be 
registered ; but there seems to be no reason why a remainderman should 
not, with the consent — ^possibly without the consent — of a tenant 
for life, become first proprietor and have the life interest notified on 
the register as an incumbrance.^ The existence of a term of years of 
any length appears to be no bar to the registration of the freehold 
land, for the lease can be noted on the register as an incumbrance.^^ 
A tenant for life, or tenant in tail in possession, cannot hare his 
estate registered as such. If the land is ''settled," a tenant for life 
may, with the consent of others interested in the land, apply to have 
the land registered, and may either himself be the first proprietor — 
in which case he will have an estate in fee simple, or may allow the 
trustees of the settlement — provided they have power of sale, or the 
persons who have an overriding power of appointment — who will 
then take a fee simple — to be registered as proprietors.^^ If the land 
is settled, persons other than the tenant for life, who are clothed by 
the Settled Land Acts with powers of sale over the settled land, may 
also become first proprietors ; and in the case of unsettled land {i,e. 
apart from the provisions of the Settled Land Acts), trustees, mort- 
gagees, and others invested with powers of sale, may also apply to 
be registered as first proprietors of freehold land; of course, the 
applicants may be fiduciary owners in fact, without disclosing this.^^ 
Beneficial owners who are entitled to apply for first registration 
are : persons who (i.) have contracted to purchase the fee simple — 
the vendor consenting ; (ii.) are " entitled " to the fee simple ** at 
law or in equity " ; (iii.) can dispose by way of sale of the fee simple ; 
in*any of these cases the fee simple may be subject to incumbrances, 
and the applicant may have either himself or a nominee or nominees 
registered as first proprietor. ^^ If the entire fee simple is not vested in a 
single person, but there are, for instance, tenant for life and remainder- 
man, all the persons together entitled to a legal or equitable fee, or 
entitled to dispose of the fee, may become joint first proprietors ; " 
this is a course which would not be very often adopted, but the rights 
of each proprietor could be protected as in the case of fiduciary 
proprietors. Where the land is registered in the names of more than 
one proprietor, the proprietors' powers of disposition will be restricted 
by appropriate entries on the register, unless they are in fact 

^ 1875, 88. 49-52; 1897, 8. 6; 1903, rr. 83-86, 224, 225; Settled Land Act, 1882, 

r. 46. 88. 58, 63 ; Settled Land Act, 1884, 8. 8. 

\« 1875, 88. 7, 50 ; 1903, r. 64. " 1875, s. 5 ; 1897, 8. 14 (1), repealing 

" 1875, 8. 68; 1897, 8. 6; 1903, rr.78- 8o much of 1875, s. 88, a8 limita the num- 

82 ; Settled Land Act, 1882, 89. 2 (5), 3. ber of oo-proprietora. 

" 1875, 8. 68 (8ee pp. 23, 29, arUe), 83 » 1875, s. 69; 1897, 8. 14 (1). 

(3), as amended by 1897, 8ched. 1 ; 1903, 



52 PLACING LAND ON EEGISTER [Ch, ii. 

beneficially entitled.^ Each of the three cases above mentioned 
requires some separate notice. 

i. A mere contract to purchase is sufficient — provided the 
vendor consents — to entitle the purchaser to apply for first registra- 
tion. The key-note of the system is here struck: Where the 
difference between a legal and an equitable estate is purely technical, 
and the legal estate does not represent any enforceable right of 
property — beneficial or fiduciary — the rights represented by the 
equitable estate only are regarded, and are accordingly allowed the 
benefits of the statutory title conferred by registration. The vendor 
is not required to convey the land formally to, or otherwise vest the 
legal estate in, the purchaser, in order to entitle the latter to 
become registered proprietor of the land ; it is sufficient if the 
vendor simply "consents" to the purchaser's application — for 
instance, by joining in and signing the instrument of application,*® 
thereby admitting, in effect, that his own claim to be paid the 
purchase money is satisfied and the terms of the contract for sale 
otherwise fulfilled, and that the purchaser is complete equitable 
owner.''^ The practice of the Land Registry appears to be to accept 
other sufficient evidence of the payment of the purchase money and 
dispense with the vendor's consent,*® thus regarding the purchaser 
as " entitled in equity " and classing the transaction under the 
heading next to be noticed. The '* consent" of the vendor is, of 
course, compatible with his taking security for part of the purchase 
money, and only consenting to the purchaser's registration on 
condition that the security appears on the register as an incum- 
brance. 

^ ii. The case of a person being " entitled " either " at law or in 
equity " is illustrated by the case of a purchaser who has paid his 
purchase money and taken possession. In accordance with the 
principle of the system above referred to, the concurrence or consent 
of the vendor — who, under the circumstances, would be in the posi- 
tion of a bare trustee — would not be required in order to entitle the 
purchaser, his cestui que trust, to become first proprietor. Another 
illustration is the case of a mortgagor, the legal estate being in the 
mortgagee and the mortgage unredeemed ; the applicant would 
then be " entitled in equity," but " subject to incumbrances," and 
on the registration of the land the mortgage would appear on 
the register, and if the mortgagee so desired, as a registered 

" 1S75, 8. 83 (3), as amendod by 1897, cient under the Australian system : In re 

Bched. 1. iarfccriteen(1898),14W.N. (N. 8. W.),166. 

*« Such a case would seem to bo pro- " See Ridout ▼. Fowler^ [1904] 1 Ch. 

perly goyerned by the analogy of 1903, 658 (affirmed 2 Ch. 931), for a recent 

r. 106. A mere memorandum of consent statement of the law on this point, 

signed by a mortgagee, and attached to ^* Brick. & Shel. (2nd ed.), 371, note 

the application of the mortgagor, is suffi- under 1903, r. 18. 
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incumbraDce conferring the same rights as a registered statutory 
charge.^ 

iii. The capacity of "disposing" of the fee simple will usually 
be constituted by a power of appointment being vested in the 
applicant for first registration. No actual estate, legal or equitable, 
need be vested in the donee of the power, who will nevertheless 
take a fee simple, on registration, as in the last two cases. It is not 
stated in the enactment that the " fee simple " to be " disposed of " 
may be either legal or equitable, but according to the analogy of 
the two preceding heads it would seem to be sufficient if the power 
were an equitable one only, leaving the legal estate, as before, 
either outstanding in a bare trustee, or to constitute an incumbrance 
on the registered proprietor's fee simple. If the power were a legal 
one, the legal estate might still remain outstanding, since the appli- 
cation to register the land is not necessarily an exercise of the 
power, though, if the land were directed to be registered in the 
name of a nominee or nominees, such a direction might operate as 
an exercise of the power so as to vest the legal estate in the 
nominee. The power of disposition referred to in s. 5 of the 1875 
Act appears not to include a mortgagee's power of sale, etc., since 
that and analogous powers are expressly provided for in s. 68 
{ante, p. 51). 

2. Leasehold land, in order to be registered, must be held under 
a lease " derived out of land of freehold tenure," and " for a life or 
lives or determinable on a life or lives, or for a term of years of 
which more than twenty-one are unexpired ; " the lease must not 
contain an absolute prohibition against alienation, and must not 
have created a term for merely mortgage purposes ; the reversion 
may be either freehold or leasehold.** Leases *' derived out of" land 
vested in the Crown, or copyhold land as before defined (ante, p. 50), 
are thus excluded, but not, it would seem, leases of any public lands 
which could be said to be " of freehold tenure " — Le, not vested in 
the Crown by its prerogative title. Leasehold land may be regis- 
tered, notwithstanding that a sub-lease is in existence and the land 
comprised in the sub-lease also registered, just as freehold land may 
be registered although the actual parcels comprised in the freehold 
ownership are also registered as leasehold land.^^ 

It is provided by r. 66 that the term, of which more than twenty- 
one years must be unexpired, need not be one continuous term, but 
may be partly created by a reversionary lease to take effect within 

»• 1897, 8. 22 (6) (c) ; 1903, rr. 175-177. eaid to be both in the nature of ownership 

" 1875, as. 2, 11 (as amended by 1897, and also of incumbrance, the "inferior" 

ached. 1); 1903, rr. 60, 63, 64. lease being noted as an incumbrance on 

«> 1903, rr. 64, 218-220. In such cases the ** superior " leasehold title or the free- 

the property in the leasehold land may be hold title. 
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a month after the expiration of the lease in possession. It seems 
possible that this rule might be held ultra vires, since it purports 
to effect an alteration in the law which does not appear to be 
authorized by the rule-making powers conferred under s. Ill of the 
1875 Act and s. 22 of the 1897 Act. A reversionary lease confers 
an interesse termini only — a right and not an estate, even in 
equity;^ in order to make the words "term of years," etc., in 
8. 11 of the 1875 Act, include a mere right to have a term at a 
future date, the express enactment — i.e. by direct enactment or 
indirectly by conferring rule-making authority — of the legislature 
would be required. 

The Acts distinguish between a '4ease for a life" and such 
interests as the estate of a tenant for life, estates in dower or by 
the curtesy, etc. Although in one sense a freehold estate for life 
is a lease for life, yet as " a lease for a life " is always mentioned 
in the Acts and Rules in connexion with leasehold land only,^ it 
seems impossible so to construe s. 11 of the 1875 Act as to enable 
any person to register as " leasehold land," land which has been con« 
veyed to him for life without any of the ordinary incidents of a 
lease, such as reservation of rent, etc. Moreover, both in s. 11 of 
the 1875 Act, and in r. 69, the case of a person being a tenant for 
life in the ordinary sense appears, by the actual language used, to 
fall just outside the category of persons entitled to register land as 
leasehold. 

Beneficial owners who are entitled to apply for first registration 
of leasehold land are described in nearly the same way as owners of 
freehold land {ante, p. 51). They are: Persons who (i.) haye 
contracted to purchase " leasehold land " — the vendor consenting ; 
(ii.) are " entitled " to leasehold land " at law or in equity ; " (iii.) can 
dispose by way of sale of leasehold land ; in any of these cases the 
" leasehold land " may be subject to incumbrances, and the applicant 
may have himself or a nominee or nominees registered as first 
proprietor.^ A number of persons, together entitled to the whole 
ownership of the leasehold land may, as in the case of freehold land 
(ante, p. 51), be registered as joint proprietors.^ By "leasehold 
land," apparently, is here meant land which is already the subject 
of an existing lease, not land which is not yet, but is only proposed 
to be, granted for a term. When the proposed lease has been 
effectually created, the lessee could, of course, register the land 
comprised* in it as " leasehold land ; " but the case of a person who 

" Lewit Y. Baker, [1905] 1 Ch. at 51, a lease for life, is drawn in the Settled 

52, where the early authorities are cited. liand Acts : Act of 1882, s. 58 (1). 

** 1875, ss. 11,50. 52; 1903, rr. 7, 69. =« 1875, s. 11 (as amended by 1897, 

The same distinction between the estate of ached. 1); 1897, s. 14 (1); 1903, r. 67. 
a tenant for life, ordinarily so called, and " 1875, s. 69; 1897, s. 14 (1). 
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has merely contracted for a lease does not appear to fall within the 
wording of the enactments in s. 11 of the 1875 Act. This view is 
confirmed by the express mention in the Rules of '* sale of a lease " 
and " grant of a lease " in connexion with compulsory registration.^ 

The other remarks on nominees, the case of several proprietors, 
and the three different interests in freehold land which entitle the 
persons interested to become first proprietors (ante, p. 51), apply 
also to leasehold land. 

3. The confused use of the word " land " — apart altogether from 
the distinction between land of the Crown and of subjects— in the 
Acts and Rules has already been referred to (ante, p. 45). In the 
Acts and Rules the word " hereditament '' is sometimes applied to a 
portion of land, above or below the surface, which is severed hori- 
zontally ; land, in its most common sense as including the surface, 
is not usually referred to as a "hereditament." It is, of course, 
quite unscientific to confine the word " hereditament " to such 
classes of property as cellars, flats, minerals, tunnels, etc., and to 
call these " special " hereditaments ; ^ what is wanted is some term 
which will serve to bring out more clearly a conception of property 
in land which is of much greater practical importance than formerly. 
The expression " horizontal hereditament," ^ as drawing attention 
to the severance in a horizontal direction, would often be a satis- 
factory description of such property as tunnels, etc., but it seems 
better to avoid the use of the word ** hereditament" if possible; 
and, of course, a line of severance might be neither vertical nor 
horizontal. The expression ** spatial area " is suggested as perhaps 
likely to be of service in denoting immovable property whose boun- 
daries are not entirely vertical and do not extend a centro usque ad 
codum, or where the property consists of an exclusive right to occupy 
and use a cubic space or area wholly or partially vacant of soil or 
buildings.^ Such spatial areas may be registered in a manner 
generally analogous to surface land^ — for instance, the distance 
above or below the surface, and the length of vertical as well as 
horizontal boundaries, would have to be shown — and, apparently, 
they might be registered as freehold or leasehold according to the 
quantum of their proprietor's ownership in any particular case, 
notwithstanding the word "tenement" in ss. 75 and 76, which 
technically, in one sense, should not include leasehold land. 

" 1897, 8. 22 (6) (g) ; 1903, r. 69. See 12 ; Metropolitan By. v. Fowler, [1893] 

the next section on *' compulsory regifltra- A. 0. 410, 1 Reports 264; Farmer v. 

tion." WaUrJoo and City By., [1895] 1 Cli. 527 ; 

*' 1875, 8. 82 ; 1903, rr. 71, 74-76. WettmiMter Corpn, v. Johmon, [1904] 1 

» Metropolitan By. v. Fowler (1893), K. B. 19; Qlaagow Corpn. v. McEtoan, 

1 Reports, at 267, argument; Brown v. [1900] A. 0. 91, though a Scottish case, 

Pd4)y [1900] 2 Q. B. at 666. is similar. 

» See Beilly v. Booth (1890), 44 Ch. D. «• See note 27, supra. 
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4L The prohibition contained in the 1875 Act against the regis- 
tration of undiyided shares is repealed by the 1897 Act, and un- 
divided shares are included in ^ land." ^^ It is contemplated that 
the land shall either appear once on the register — ^'^ under one 
title/' in which case the names of all the proprietors would be 
entered as part of the same ^' title/' or that the land should be 
entered more than once — " under separate titles/' in which case the 
name of one proprietor or set of joint proprietors would appear in 
each 'Uitle/' There seems to be no reason why a share in any 
property included in the definition of " land " should not be regis- 
tered, as, for instance, a share in a spatial area or an incorporeal 
hereditament. The land, of course, might be either freehold or 
leasehold. 

5. The incorporeal hereditaments, mentioned by way of example 
as registrable, are manors, adyowsons, rents, and tithes ; these must 
be " of freehold tenure," ^ and are to be registered in a manner 
generally analogous to ordinary land^ — for instance, it would be 
necessary to show the boundaries of the lands affected by the rights 
registered. An easement, though a mere interest in the land of 
another person, as distinguished from that right to the possession of 
the land itself which constitutes a corporeal hereditament (in one 
of its meanings) or property, is an incorporeal hereditament;^ 
there seems to be no reason why an easement appurtenant should 
not be registered, independently of the dominant land, as being an 
incorporeal hereditament ejusdem generis with those mentioned 
above.8« The words " of freehold tenure," in s. 82 of the 1875 Act, 
could hardly be construed so as to exclude from registration an 
appurtenant right of access to a flat or other spatial area when the 
spatial area itself was registered, notwithstanding that the owner- 
ship was leasehold only ; such a right would probably fall within 
the rights and appurtenances " attached " or " appertaining " to the 
estate.*^ The wording of s. 24 of the 1897 Act, by which " land " 
includes "all hereditaments, corporeal and incorporeal," suggests 
that only incorporeal hereditaments ejusdem generis with manors, 
advowsons, rents, and tithes, are intended to be made capable of 
registration ; this would exclude such subjects of property as dig- 
nities and titles of honour, New Eiver shares, profits from the tolls 
of a lighthouse, etc. And the general scope of the system seems 

»» 1875, B. 83 (2), repealed bv 1897, " 1875, 8. 82 ; 1903, rr. 71-73. 

Bched. 1; 1897, bs. 14 (1), 24; 1903, rr. ** Beiily v. Booth,eiiid Metropolitan Ry. 

71, 77. V. Fowler J supra. 

" These words are not intended to •* 1875, s. 82. The words "enjoyed 

exclude a rent-obarge (1903, r. 73), thongh in gross '' are repealed by sohed. 1 of the 

technically a rent-chargo is not the subject 1897 Act 

of "tenure": Wms. R. P. (14th ed.), "1875,8.13; 1903, rr. 254, 255. 

354. 
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to exclude from the possibility of registration, as sach, remainders 
and reversions — though these are sometimes classed as incorporeal 
hereditaments. 

The only classes of owners of land whom it will be necessary to 
mention specially are : (1) Married women ; (2) infants and lunatics ; 
(3) corporations and quasi-public trustees. 

1. The 1875 Act contemplated that the husband of a married 
woman should join in applying for registration of her land, and that 
they should be registered as " co-proprietors," ^ no mention being 
made of the case of a married woman entitled for her separate use. 
In most cases where the separate use existed the trustees would be 
more than bare trustees, and the equitable fee, or the term of years, 
would not enable a married woman to be registered as proprietor 
of the land (antey p. 52), even if her husband's interest were noted 
on the register. The 1897 Act merely enacts that ss. 41, 45, and 
83 (4) of the 1875 Act, "shall not apply to the case of" women 
married after 1882, " or to any property to which a married woman 
is entitled for her separate use*"^ The exception contained in 
s. 87, as to equitable separate estate, is thus introduced into ss. 44, 
45, 83 (4), and the provisions of the Married Women's Property 
Acts, which create a legal separate estate, are made applicable to 
registered land. The capacity of a woman, married after 1882, to 
apply for first registration will be determined by the provisions 
of the Married Women's Property Acts ; it will probably be found 
that in most cases a married woman cannot, owing to the provisions 
of s. 19 of the Married Women's Property Act, 1882,*^ app^y ^^^ 
first registration as though she were unmarried. 

2. It is provided, by s. 88 of the 1875 Act, that infants and 
lunatics may make application, etc., by their guardians or 
committees. 

3. "Person," in the Acts of 1875 and 1897, "includes a corpora- 
tion, and any body of persons unincorporate ; " a corporation might 
be aggregate or sole, and the capacity to hold and dispose of land 
would be for the corporation who applied to become first proprietor 
to show as part of its or his title along with evidence of incorporation, 
and this is provided for in the Eules.*^ R. 256 includes bodies of 
trustees, and special rules have also been made with respect to the 
registration of land held for charitable uses.*^ A corporation sole 
will usually be either ecclesiastical or created by statute. An 

'7 1875, 8. 83 (4), amended by 1897, '" By s. 19 settlements are not affected: 

sebed. 1. And see as. 44, 45 (amended), see In re Lumley, [1896] 2 Cb. 690; Buoh- 

and contrast s. 87, which is tiie only land v. Backland, [1900] 2 Ch. 534. 
section of the 1875 Act in which the " 1875,8.4; by 8. 26 of the 1897 Act, 

^parate use is mentioned. the latter is to " be construed as one with 

»• 1897, Bcbed. 1 (amending 1875, ss. the" 1875 Act; 1903, r. 256. 
44, 45, 83). And see note 87. *^ 1903, rr. 83-86, 257. 
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ecclesiastical corporation sole is, for practical purposes, in the 
position of a tenant for life, though he has not the powers of a 
tenant for life under the Settled Land Acts ; ^ a statutory corpora- 
tion sole is usually a trustee, or in the position of a trustee. Each 
of these corporations sole would be registered as proprietor, but 
the difference in their rights would be indicated by appropriate 
restrictions and other entries on the register. The case of an 
ecclesiastical corporation sole is expressly provided for, and an 
inhibition will be placed on the register, and on the land certificate, 
which will prevent any disposition of the land being made without 
the consent of the Ecclesiastical Commissioners or other specified 
bodies, and will also prevent any lien being created by deposit of 
the land certificate.^^ 

Section 3.— Compulsobt Registration. 

The provisions for compulsory registration affect only : (1) Some 
parts of England and Wales ; (2) some classes of property ; (3) some 
transactions. (4) The case of a county council purchasing land 
under the Small Holdings Act, 1892, is distinct and anomalous. 

1. In order to become subject to the provisions relating to 
compulsory registration, a county (which has the same meaning as 
in the Local Government Act, 1888), or part of a county, must be 
mentioned or defined in an Order in Council declaring that, on and 
after a specified day, registration of title to land is, as respects that 
county or part of a county, to be compulsory on sale, and such an 
Order may be revoked or varied.^ Six months' notice of any pro- 
posed Order is to be given to the council of the county to be 
affeqted, but now that the operation of the first Order — affecting 
the county of London — is exhausted, an Order can only be made 
on a county council signifying, pursuant to a resolution at a meet- 
ing of two-thirds of the council, its desire that registration of title 
shall be compulsorily applied to the county or part of a county.^ 
The Order must be duly laid on the table of both Houses of 
Parliament, and will be void if an Address disapproving of it be 
carried in either House ; notice of the proposed Order must also be 
duly published in the London Gazette before it is made, unless 
certified to be urgent by the rule-making authority.® Up to the 
present time only the county of London has been brought under 
the provisions for compulsory registration.* 

" MuViner v. Midland By. (1879), 11 » 1897, a. 20, sub-B. 9 ; Rules Publica- 

Ch. D. at G22 ; Ex parte Castle Bytham, tion Act, 1893 (56 & 57 Vict. c. 66), ss. 

[1895] 1 Cb. 848. 1, 2. 

" 1897, 8. 15. * The Orders in Council are dated 

» 1897, 8. 20, 8ub-88. 1, 4, 11, 12. respectively July 18, 1898, October 20, 

« 1897, 8. 20, Bub-BS. 5, 8. 1898, November 28, 1899, March 9, 1901, 
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2. The property, of which the title must be registered under 
certain circumstances, is spoken of as "land" — freehold or lease- 
hold — without qualification.^ The wide definition of "land," and 
the exceptions with respect to non-compulsory or voluntary registra- 
tion, have already been referred to {ante, pp. 48, 49). In addition 
to the classes of property excepted altogether from the provisions 
of the Acts relating to first registration, further exceptions are 
made from the provisions relating to compulsory first registration. 
These are : — ^ 

i Incorporeal hereditaments. 

ii. Mines or minerals apart from the surface. 

iii. Leases having less than forty years to run, or less than two 
lives yet to fall in. 

iv. Undivided shares in land. 

V. Freeholds intermixed with, and indistinguishable from, lands 
of other tenure. 

vi. Corporeal hereditaments parcel of a manor, and included in a 
sale of the manor as such. 

i. The typical incorporeal hereditaments mentioned in the Acts 
and Bules are manors, advowsons, rents, and tithes (antey p. 56). It 
may occasionally be difficult to say whether a hereditament is cor- 
poreal or incorporeal ; cases decided on the liability of land to land 
tax, poor rate, etc., afibrd illustrations of this.^ But the distinction 
between ownership and easement does not necessarily determine the 
liability to be rated — which is often in respect of paramount occupa- 
tion only, and the line of cleavage between rateable and non-rateable 
interest is not always the same as that between corporeal and incor- 
poreal hereditaments, or ownership and easements.^ The question 
ivhether an estate in remainder or reversion could be registered, as 
being an incorporeal hereditament, is referred to ante, p. 57. In any 
case, even if registrable, such an estate would not be compulsorily 
registrable. 

ii. Mines and minerals constitute the only exception of " hori- 
zontal " hereditaments. Any spatial area, such as a flat or set of 
chambers above the ground floor, or a tunnel or vacant space below 
or above the surface, would fall within the provisions relating to 
compulsory registration, if the right of occupation amounted to 
** ownership " in fee or for an otherwise sufficient length of time.® 



December 10, 1901, and March 6, 1902; 
they may be found in the Statutory Bules 
and Orders; see Statutory Bules and 
Orders Bevised, 1904, vol. vii., **Lond 
Begistration (England)," p. 118. See also 
Br. & Shel. (2nd edit.), 533-536. 

* 1897, ss. 20 (1), 22 (6) (jg) ; 1903, rr. 
68-70. 

• 1897, s. 24. 



• See Metropolitan Ry. v. Fowler, [1893] 
A. C. 416; Farmer v. Waterloo and City 
By., [1895] 1 Oh. 527 ; Glasgow y. McEtoan, 
[1900] A. 0. 91 ; WeHmiruter v. Johnson, 
[1904] 1 K. B. 19. 

• HdyweU Union y. HaVtyn Drainage 
Co., [1895] A. C. 117. 

• See HeiUy y. Booth (1889), 44 Oh. D. 
12 ; Metropolitan By. v. Fowler, supra. 



60 PLACING LAND ON KEGISTER [Ch. il 

iii. By ''a lease having less than forty years," etc., is meant what 
is elsewhere called ** leasehold land " held under such a lease. As 
to treating a lease in possession and a reversionary lease as one 
continuous term, see ante, p. 54. 

iv. Under the 1875 Act one tenant in common or joint tenant 
could not place his own estate on the register — the entirety of the 
land must have been the subject of any first registration ; the 1897 
Act amended this, and allowed an undivided share to be placed on 
the register, but excluded it from the operation of the compulsory 
provisions. ^^ The mere permission to register an undivided share 
will probably produce some inconvenience ; one objection to it is that 
it seems to offer an opportunity for avoiding the compulsory regis- 
tration provisions. Thus, one undivided moiety of the land might 
be conveyed to a purchaser by one deed, and the other moiety by 
another deed subsequently executed, the result being that in each 
case the legal estate might pass to the purchaser. It is not certain, 
however, that this experiment would succeed, unless the contract for 
sale were also divided into two in a similar manner ; a contract for 
sale is a *' conveyance on sale '* within the meaning of s. 20 (2) of the 
1897 Act, and might be held to be the document which governed the 
transaction. For the same reason, it seems possible that if one 
undivided contract were made for sale to two persons as tenants in 
common, the mere fact that each tenant in common took his con- 
veyance by a separate deed might not give them the legal estate 
without registration. Certainly, it would seem that a conveyance to 
tenants in common by a single deed would not constitute a title 
to an undivided share, within the meaning of s. 24 of the 1897 Act, 
so as to enable the purchasers to get the legal estate without 
registration. 

V. The lands " of other tenure " evidently refer to copyhold lands, 
including such customary freeholds as pass by entry in a manor 
roll, etc.^^ 

vi. This appears to be the only place in the Acts and Rules 
where land, in its ordinary sense of surface land, is directly referred 
to as a "corporeal hereditament." These corporeal hereditaments 
will include the demesne lands and the waste lands of the manor, 
which will almost necessarily be freehold if the manor is of freehold 
tenure.^ Enfranchised copyholds would not be "parcel of" the 
manor "and included in the sale of the manor as such," even 
though the lord's rights— as to escheat, etc. — in the enfranchised 
land did pass by a conveyance of the manor.^^ 

^0 ] 875, 8. 83 (2), now amended by] 807, »2 gcriven on Copyholds (7th ed.), 4, 

Bched. 1 ; 1897, 88. 14 (1), 24. 10. 

" 1875, 8. 2 (amended by 1897, sched. '^ See Copvhold Act, 1894, 88. 21-24. 

1). 
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The property, then, which is affected by the compulsory provisions 
will be all property which may be registered except the six classes 
just enumerated. 

3. The broad principle, with respect to the transactions affected 
by the provisions for compulsory registration, is that registration is 
to be *' compulsory on sale " of land situate in the district affected, 
and falling within one of the classes of property affected. Mortgage 
transactions are thus excluded. Although ^' sale," for the present 
purpose, includes some lease transactions — i.e. those just referred to 
above — it does not include all lease transactions. Leases for less 
than forty years, or for a life, may be made of land in a compulsory 
district without bringing the land comprised in the lease within the 
compulsory provisions of the system. Settlement transactions also 
appear to be excluded, and land in a compulsory district may there- 
fore be settled — using the word in its ordinary sense, and excluding 
such transactions for valuable consideration as are usually said to 
fall under the head of sale — either by deed or will without subject- 
ing the settled land to the necessity of registration. There are 
also other transactions involving a conveyance or transfer of property 
which could not, in any usual sense of the word, be said to be made 
*' on sale " of the property, and whic^i therefore will not subject the 
land to the necessity of registration. Among such transactions are 
assurances by trustees to their beneficiaries, partition, and exchange. 
The analogy of the Stamp Act may perhaps be referred to as sup- 
porting the view that neither a partition nor an exchange is to be 
regarded as a '' sale " ; but under some circumstances a conveyance 
by an executor to a legatee might be regarded as a sale.^^ The 
same analogy supports the view, which otherwise also seems reason- 
able, that a conveyance in consideration of a rent-charge or annuity, 
instead of a lump sum of money, is to be regarded as made on a 
" sale " ; ^^ on such a transaction taking place the land would there- 
fore have to be registered. 

It remains to examine the question of the exact meaning 
of the expression " compulsory on sale," and the machinery pro- 
vided by the Acts and Rules for "compelling" registration. 
By " registration " in connexion with " compulsion " is always 
meant "first registration;" the "compulsion" referred to in the 
1897 Act and 1903 Rules is the means resorted to for inducing 
proprietors to place their land on the register, and when once that 
has been done, although the system may in a sense be said to 

^* By the Stamp Act, 1891, s. 73, tion. Bat a transfer of stock by an 

tmnients of partition or exchange are executor to a legatee, in part satisfaction 

only dutiable as conveyances " on sale " of a legacy, has been held to be dutiable 



instruments of partition or exchange are executor to a legatee, in part satisfaction 

egacy, has been held to be 
where money exceeding £100 is paid and as made on **sale": Dawton v. Commia^ 



given for equiility, and duty is only pay- sioners of Inland Revenue, [1905] 2 I. R. 69. 
able in respect of the monetary consiaera- *^ See Stamp Act, 1891, s. 56. 
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" compel " registration of future transactions, the registration of 
such transactions is never referred to as '^ compulsory.*' As already 
pointed out {ante, p. 44), what is in terms made " compulsory " is 
registration of '* title " ; but this has exactly the same meaning as 
registration of the " land," or of the " proprietor." 

The plan adopted is to enact, in effect, that if, when, and where 
registration is compulsory, no " legal estate " passes to a purchaser 
before the land is registered ; ^^ '' it is merely a sort of indirect com- 
pulsion, a means of getting the land on the register," ^"^ and if the 
purchaser does not want the " legal estate " he need not register, in 
which case he would have only an equitable estate, whilst the land 
would remain subject to the general law in every respect, except 
that no conveyance of it would have the effect of vesting any legal 
estate in the purchaser. The vendor would be a trustee for the 
purchaser, and the legal estate would presumably be capable of 
being vested (whether by actual conveyance or appointment of new 
trustees) in new trustees from time to time.^^ It has been suggested ^^ 
that a conveyance from the new trustee to the purchaser might vest 
the legal estate in him ; but this seems extremely doubtful. 

The above remarks on the vendor holding the legal estate as 
trustee for the purchaser, and transferring that legal estate to new 
trustees, apply literally, of course, only to cases where the vendor 
himself has the legal estate ; the same principle would apply to 
cases where, although the purchaser was entitled under his contract 
to have the legal estate, this was actually vested in some one other 
than the vendor. But the subject of sale may be an equitable 
interest, or an equity of redemption, and the legal estate may be 
intended by the terms of the contract to be left outstanding in 
trustees or mortgagees. This seems to be a casus omissus; the 
general spirit of the compulsory provisions seems to require that 
the purchaser should be " compelled " to register, i.e. should be less 
secure — under the general law, and apart from the intrinsic advan- 
tages of registration— if he will not register. Unless, however, 
"legal estate" is to have a new meaning — which is referred to 
further on — ^there does not appear to be anything in the actual 
language of the Acts or Eules which would justify any distinction 
being made between one equitable interest and another in this 
respect ; the purchaser who will not, and the purchaser who cannot, 
get the legal estate, are placed on the same footing, so that — since 
the withholding of the legal estate is the only penalty — the threat 

^* 1897, 8. 20, Bub-BS. 1, 2 ; 1903, rr. risk he runs in so doinji:, see Bimmer v. 

68-70. W^Mster, [1902] 2 Ch. 163, 170, and cases 

^' Ciipital and Counties Bank v. Rhodes, there referred to. 
[1903] 1 Ch. at 657. " Brick. & Shel. Land Transfer Acts, 

^" As to the right of an owner to have 339 (2nd ed.}. 
trustees if he wishes, and the limits of the 
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of being deprived of it is a mere brutum ftdmen to the purchaser of 
an equitable interest. The most common cases of such equitable 
interests will no doubt be equities of redemption where the leguJ 
estate is in the mortgagee ; but, of course, the land may be in 
mortgage and the legal estate still vested in the mortgagor, as where 
the mortgage is effected by the creation of a long term of years in 
the case of freehold land, or by demise in the case of leasehold 
land. In such cases the purchaser would be amenable to ^' compul- 
sion," and would have to register as the price of not leaving the 
legal estate outstanding. 

It may sometimes be important, in investigating the title to 
unregistered land situate in a compulsory registration district, where 
a sale has taken place about the date when registration became 
compulsory in the district, to ascertain the exact day on which the 
compulsory provisions came into operation, and so prevented the 
legal estate from passing to the purchaser by an ordinary convey- 
ance. This day is the day specified in the Order in Council, and a 
conveyance, assignment, or lease, made on sale and executed " on 
or after" — in the case of leasehold land, or a lease, "after" — 
that day, will not vest the legal estate in the purchaser before 
registration. "Conveyance on sale," in s. 20 of the 1897 Act, is 
expressly made, by sub-s. 2, to include a contract for sale, which by 
s. 5 of the 1875 Act confers a title under which an application for 
first registration may be made, and an analogous meaning is given 
to "assignment" and "lease" in 1903, r. 70; but the words in 
sub-s. 1 of 1897, s. 20, are " any conveyance on sale," and this would 
include the formal conveyance, even though the contract might 
equally be a "conveyance on sale." The mere fact, therefore, of 
the contract having been executed before the day on which registra- 
tion became compulsory seems immaterial, and if any conveyance 
to the purchaser is executed "on or after" that day, the legal 
estate will not pass — or in other words the registration is com- 
pulsory. 

The following table is taken from the Order in Council of 
July 18, 1898, as altered by subsequent Orders in Council, and 
shows the dates on which registration became compulsory in the 
county of London : — 

The parishes of Hampstead, St. Pancras, St. Marylehoae, and St. i j . . ^g^ 

George's, Hanover Square / ' * 

The parishes of Shoreditch, Bethnal Green, Mile End Old Town, 

Wapping, St. George's-in-the-East, Shadwell, Ratcliflf, Lime- March 1, 1899. 

house, Bow, Bromley, and Poplar 

The remainder of the county (not including the city of London) ] 

north of the centre line of the Eiver Thames, except North > Oct. 1, 1899. 

TT COiWlCQ a, a ,.. .«« ..• ,,« ■«• •••/ 
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The parishes of Christ Church (Southwark), St. George the Martyr, ' 
Caraberwell, Horselydown, Lambeth, Bermondsey, Newing- 
ton, Rotlierhithe, St. OJave and St. Thomas, St. Saviour and J- Jan. 1, 1900. 
the detached part of the parish of Streatham situate between I 
the parishes of Lambeth and Camber well ^ 

The parishes of Battersea, Clapham, Putney, Tooting Graveny, 1^,1 iQAA 
Wandsworth, and the remainder of the parish of Streatham j ^ ' 

The remainder of the county, except the city of London Nov. 1, 1900. 

The city of London July 1, 1902. 

A detailed table is also given in Br. & Shel. (2nd ed.), pp. 55-57 ; 
and see note 4, ant€f p. 58. 

It ^ill now be necessary to examine the provisions relating to 
compulsory registratim on sale somewhat more in detail, in order 
to ascertain, if possible, whether the introduction of the expression 
*^ legal estate" has modified the provisions contained in ss. 5 and 11 
of the 1875 Act (ante, pp. 52, 54), which enable an owner with an 
equitable estate only to become first registered proprietor and so 
acquire statutory rights of ownership in lieu of any rights conferred 
by a technical seisin, possession, or " legal estate." It will be con- 
venient to deal separately with : (i.) freehold land, referred to in 
s. 20 of the 1897 Act ; (ii.) leasehold land, referred to in r. 69 of 
the 1903 Kules. 

i. S. 5 of the 1875 Act {antey p. 52) enables a person who has 
merely contracted to purchase land, or otherwise has an equitable 
estate only, to become registered proprietor and thus acquire an 
estate in fee simple. ' The expression " at law " as applied to an estate 
in fee simple, and which is a synonym for " legal " fee simple, is 
used in sub-s. 2 in order to emphasize the provision of the enactment 
which makes it unnecessary for a beneficial owner to have the legal 
estate in order to be allowed to become registered proprietor ; the 
only other place in the Acts and Eules in which " legal " fee simple, 
or its equivalent, is mentioned is s. 20 (1) of the 1897 Act, where 
the expression is ** legal estate " in " freehold land." The enactment 
in sub-s. 1 of s. 20 is that " a person shall not, under any conveyance 
on sale executed on or after the day" specified in the Order in 
Council, "acquire the legal estate in any freehold land in" the 
specified district " unless or until he is registered as proprietor of 
the land." In sub-s. 2 "conveyance on sale" is defined as "an 
instrument executed on sale by virtue whereof there is conferred or 
completed a title under which an application for registration as first 
proprietor of land may be made under the principal Act." Now 
the expression in s. 20 (2) — a title "conferred or completed" — 
seems to refer to two cases, to both of which " conveyance on sale " 
as here defined would apply, provided for in s. 5 of the 1875 Act, 
namely, the case of a person who has an equitable fee only, and the 
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<:ase of a person who has a complete legal fee ; the case of a person 
having a power need not be considered in this connexion, for such a 
person would not, qua donee of the power, have any estate legal or 
equitable, and if he did have an estate as well as a power he would 
fall under one or other of the other cases. The expression " under 
any conveyance on sale " must mean " under a formal conveyance 
on sale or under any document executed in pursuance of a convey- 
ance on sale," since a contract for sale, or other assurance of an 
equitable interest, falls within the definition of '' conveyance on 
«ale." A "conveyance on sale" by which an equitable fee only 
would pass would " confer " a title under which an application for 
first registration might be made, and a *' conveyance on sale " by 
which a legal fee woald pass would " complete '* a title under which 
an application might be made. The expression in s. 20 (1) — " unless 
or until " — may perhaps be taken as corresponding with " conferred 
or completed " in s. 20 (2). The enactment might then be para- 
phrased thus: in the case of a conveyance on sale which only 
" confers " a title to apply for registration, the purchaser is not to 
acquire " the legal estate " " unless " he registers the land ; in the 
case of a conveyance on sale which " completes " a title to apply 
for registration, the purchaser is not to acquire '^ the legal estate *' 
^' until " he registers. The meaning seems to be that, although the 
purchaser may after getting his equitable fee try to get in the legal 
fee, no further conveyance is to have any effect in enabling him to 
acquire ^' the legal estate " before he registers ; whilst, if he has 
taken a conveyance by which he should ordinarily have acquired 
'* the legal estate," yet he is not to acquire " the legal estate " before 
he registers. What then is meant by " the legal estate " in s. 20 ? 
S. 5 of the 1875 Act says nothing about acquiring any legal estate 
by registration, but on the contrary does say that a person may 
become registered proprietor without having any legal estate prior 
to registration. It is submitted that " legal estate " must have its 
ordinary technical meaning, that the apparent implication as to 
some " legal estate " being vested in the proprietor solely by regis- 
tration of the land must be disregarded, and that neither in s. 20 of 
the 1897 Act nor in s. 5 of the 1875 Act is there to be implied any 
provision for making the legal estate vest in a proprietor if he had 
not already had it assured to him by some conveyance which only 
the express provisions of s. 20 prevented from taking effect- at the 
time of execution. In other words, the enactment that a purchaser 
^' shall not . . . acquire the legal estate . . . unless or until he is 
Tegistered" refers only to cases where the purchaser would have, 
but for the enactment, already acquired the legal estate before 
registration, and does not operate to vest in a proprietor any 

p 
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legal estate, in its technical sense, which he has not otherwise 
got in. 

Although this construction has the advantage of giving one 
meaning only — the ordinary technical meaning — to ^^ legal estate " 
wherever it, or its equivalent, occurs in the Acts or Rules, yet it is 
not quite satisfactory that this should involve disregarding the 
implied statement that, on the land being registered, the proprietor 
— even if he applied on the strength of an equitable title only — 
does get a ^' legal estate." One solution would, of course, be to 
construe the enactment as directing that the ordinary legal estate 
should vest on registration notwithstanding that it had never been 
conveyed to the proprietor, but this seems quite inadmissible in 
view of the provisions as to the effect of registration with possessory 
title. Possibly the draftsman was regarding the new statutory 
estate to be conferred on the proprietor as a '* legal estate," and did 
not clearly see the result of using the word in two senses. The 
difficulties^ however, of giving ** legal estate " — as it is used in the 
Acts and Rules — the meaning of " registered proprietorship " would, 
it is conceived, be greater than those which the ordinary construc- 
tion involves. One more possible explanation seems worth sug- 
gesting, ix, that the draftsman was using '* legal estate " in the sense 
of actual or valid estate in the land as distinguished from a mere 
contractual right. The analogy of r. 69 of the 1903 Rules is some- 
what in favour of this ; another argument in its favour is that since 
the Judicature Acts the word ** legal " is sometimes used to include 
equitable rights which only differ technically from legal rights, as 
distinguished from merely contractual rights which are not in a 
position to be at once enforced by the Court which is administering 
law and equity concurrently.*^ But it is conceived that, although 
the actual words "legal estate" occur only in two places in the 
Acts and Rules (1897, s. 20, and 1903, r. 69), there is not sufficient 
indication shown, in other parts of the Acts and Rules, of the 
intention of the legislature to use these words otherwise than in 
their ordinary technical sense. 

ii. By r. 68 of the 1903 Rules an Order in Council under s. 20 
of the 1897 Act extends to "sales of leasehold as well as of free- 
hold land, and to grants of leases and underleases." S. 11 of the 
1875 Act {antey p. 54) enables a person who has merely contracted 
to purchase leasehold land, or otherwise has an equitable estate only 
in land which is then " leasehold," to become registered proprietor 

" BeeFarrenv. Jlfurray,[1894]2Q.B. Co. v. Coombs, [1901] 2 Ch. at 616, 617. 
at 651 ; Driscoll v. BaUersea, [1903] 1 K. B. " Legally " is aUo used in the Acta and 
at 887. And see the Gbanoery cases on Rules in the sense of "" validly *' or *' law- 
agreements for lease : Walah v. Lonsdale fully " : 1875, e. 84 ; 190S, rr. 100, 130. 
(1882),21 Ch.D. at 14; ManchetUr Breuery 
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of the " leasehold land," but, as already pointed out (ante, p. 55), a 
mere agreement for a lease — ^as distinguished from an agreement for 
sale of an existing leasehold interest — does not seem to confer a 
title under which an application for first registration can be made. 
"At law," and "legal" estate, are used in s. 11 and in r. 69 
respectively, just as in the corresponding enactments relating to 
freehold land above referred to. Rules 69 and 70 are modelled in 
8. 20 of the 1897 Act, sub.-ss. 1 and 2, and although the general 
result, as to the necessity for registration in order to vest any legal 
estate in the purchaser, and the effect of the registered proprietor 
not having got in any legal estate at all, is substantially the same 
as in the analogous case of freehold land, yet the draftsmanship is 
somewhat different. Rule 69 thus states the effect of a compulsory 
Order in Council : " an assignment on sale of a lease or underlease 
having at least forty years to run, or two lives yet to fall in, and a 
grant of a lease or underlease for a term of forty years or more, or 
for two or more lives, executed after the day specified in the Order- 
and capable of registration, shall operate only as an agreement, and 
shall not pass any legal estate to the assignee or lessee unless or 
iintil he is registered as proprietor of the lease or underlease." 
Then follows an exception in favour of assignees or lessees who are 
trustees of a settlement for the purposes of the Settled Land Acts, 
to whom " the legal estate in the land " may pass, provided the 
tenant for life is registered as proprietor of the land within a month, 
or any further time allowed by the registrar. By r. 70 " assign- 
ment " and " grant of a lease or underlease " are to " apply to any 
instrument by virtue whereof is conferred or completed a title under 
which an application for registration as first proprietor of leasehold 
land may be made." It will be noticed that, to come within the 
compulsory provisions, the assignment or lease must have been 
executed "after" the day specified in the Order in Council, though 
with respect to freehold land the expression used in 1897, s. 20, is 
" on or after." There seems to be no reason for this discrepancy, 
which is liable to cause confusion. The 1903 Rules simply repeat 
the 1898 Rules (rule 59) on this point. 

The words " shall operate only as an agreement," in r. 69, do not 
appear in s. 20 of the 1897 Act ; in that section, relating as it does 
to freehold land only, they would probably have been redundant 
for practical purposes, since they would have added nothing to 
the prohibition against the legal estate passing. In the rule, 
relating to leasehold land and leases, the words are not necessarily 
redundant, but appear to refer to the well-known distinction between 
an agreement for a lease and an actual demise,^^ and to mean that 

" See DriiooU v. BaiUrna, [1933] 1 K. B. at 884, and Clause 12 tbere sot out: 
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the assignee or lessee, besides not having the legal estate, is not to 
be taken as holding on the same terms as though the lease had 
been assigned or granted, under the doctrine of Wahh v. Lonsdale.^ 
If this is so, points of great difficulty are likely to arise in the 
event, before the assignee or lessee registers, of any proceedings 
being taken by the lessor or assignor, or by the lessee or assignee, 
which require as their foundation that the lessee or assignee should 
be in the position of a legal termor — or should have a " legal interest " 
in the land — and not have merely an agreement for a term, not 
complete even in equity. On the sale of a leasehold, or grant of a 
lease, it will be the interest of the vendor or lessor to insist on his 
purchaser or lessee registering promptly. 

The mention in r. 70 of" grant of a lease or underlease " appears 
to imply that the draftsman believed that an agreement for a lease 
would be sufficient title under s. 11 of the 1875 Act to apply for 
first registration. But it would seem that this is not so, as already 
pointed out (ante, p. 67). 

The general effect of the use of the expression " legal estate '* in 
r. 69 appears to be the same as its use in s. 20 of the 1897 Act, and 
the proper inference to be drawn appears to be the same as in the 
case of freehold land, i,e. that registration does not per se vest the 
legal estate in the registered proprietor. "Legal estate" also 
appears to have the same meaning as in s. 20, but owing to the 
difference — apart from the Land Transfer Acts — between freehold 
and leasehold land, and to the express reference to the operation of 
" agreements," the rights of purchasers of leasehold and lessees who 
do not register are probably not completely analogous to the rights 
of purchasers of freehold land who do not register. The subject of 
interesse termini (which is peculiar to terms of years) is referred to 
ante, p. 54, note 22. 

4. By s. 10 of the Small Holdings Act, 1892, when a county 
council have purchased land under the Act, "they shall apply for 
their registration as proprietors thereof with an absolute title under 
the Land Transfer Act, 1875 ; " and by s. 19 of the Land Transfer 
Act, 1897, when a county council do apply for registration as pro- 
prietors in pursuance of s. 10 of the Act of 1892, they may be 
registered as proprietors " with any such title as is authorized by 
the" 1875 Act. A county council may therefore apply for first 
registration with possessory title only, even when the land is not in 
a compulsory district. If the land is in a compulsory district, and 

*'This agreement is intended to operalo » (1882), 21 Cb. D. at 14: and see 

as an agreement only, aad not as an actual Marusheater Brewery y. Coombs, [190 Ij 

demise of the premises so as to giye the 2 Ch. at 616, 617. These cases relate to 

intended lessee any legal %ntere$t therein lessees ; the position of an assignee is 

until the leases . . . shall have been ezc- illustrated by a New Zealand case, Timaru 

cuted." V. Hoare (1898), 16 N, Z. B. 682. 
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is otherwise subject to the compulsory provisions of the Land 
Transfer Act, 1897, the council on purchasing land will be in the 
same position as other purchasers. But although the Small Hold- 
ings Act, 1892, enacts that they " shall " apply for registration, no 
means of compulsion, or penalty for not registering, are provided. 
The only practicable remedy appears to be for a purchaser from the 
county council, if he does complete without registration by the 
council or by himself being effected, to take the proper proceedings 
against the council in order to compel them to register, if they 
refuse to do so. 



Section 4. — Pbocedure on First Registration. 

It will be convenient to deal separately with (I.) Freehold land ; 
(II.) Leasehold land; (III.) Special classes of land, including 
incorporeal hereditaments. 

I. Proceedings to register freehold land are initiated by deliver- 
ing at the registry an application in prescribed form, together with 
documentary evidence of the applicant's title. The application may 
be made for registration with (1) possessory title; (2) absolute 
title ; the evidence required will vary accordingly.^ 

In deciding whether to apply for possessory, or for absolate 
title, the owner of the land will primarily, of course, be guided by 
the state of his title to it. But there are other considerations which 
may influence him. Other things being equal, an owner will da 
well to apply for registration with possessory title when his land is 
in a compulsory district, and he only registers in order to get the 
legal estate in ; there is, for practical purposes, no interval between 
application and registration, and any risk of the legal estate getting 
into other hands is thus avoided. Absolute registration can be 
applied for immediately afterwards if desired. If registration is 
desired for the sake of the intrinsic advantages afforded by a 
registered title, application for registration with an absolate title 
is usually the better course ; unless the owner is desirous of dealing 
with the land at once, the interval of several months which will 
usually elapse between application and registration will not be of 
any great moment. 

1. An application for registration with possessory title is made 
by delivering at the registry : — ^ 

i. A formal application in writing, or draft entries, signed by 
the applicant ; 

* 1875, BB. 5, 6. ship (paragraph A of Fee Order) ie given 

« 1875, B. 68; 1897, bs. 6. 15 ; 1903, rr. in Br. & Bhel. (2nd ed.), 514; for a form 

18, 23, 78, 79, 81, 83-86, ff. 1, 2,6-12 ; Fee of application to register settled land, see 

Order, 1903, and rules. A d<rtailed table Br. & Shel. (2nd ed.}, 573, Free. lY. 
of fees payable on entry of first proprietor- 
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ii. Written consents (which may often be part of the applica- 
tion) by persons whose consent is necessary to a sale of the 
land, by the nominee (if any) of the applicant, and by the 
unpaid vendor (if any) of the applicant ; 
iii. A plan or description enabling the land to be identified on 

the Ordnance map ; 
iv. The amount of the necessary fees appropriate to the 

transaction ; 
T. A statement (if the land is settled land) of the proper 

restrictions ; 
yi. The latest document of title to the land (other than a 

document of record) which the applicant can produce ; 
vii. Either 

a. A document (which may be a document of record) con- 
ferring on the applicant a title under which an applica- 
tion for first registration can be made (ante, p. 51) ; or 
J). A statutory declaration by the applicant or his solicitor 
that he is in possession or receipt of the profits. 
The applicant will, of course, have to satisfy the registrar as to 
the genuineness and reliability of his documents of title and 
statutory declarations,^ and generally as to the propriety and bona 
fides of the application. Beyond this, no investigation of the 
applicant's title takes place ; the existence of incumbrances need 
not be disclosed, and any incumbrances which may be stated to 
exist will not be registered, but an entry of the statement will be 
made in the charges register ; an existing leasehold interest already 
registered may, however, be entered on the charges register as an 
incumbrance.* The application is numbered on being received at 
the registry, so as to indicate the time of its reception — the regis- 
tration, when complete, relating back to that time; the plans and 
entries for the register, and also the land certificate, are prepared 
at the registry, and usually approved of by the applicant, and the 
registration is then completed ; any documents of title lodged with the 
application are marked with notice of the registration, and, together 
\\ith the land certificate,^ delivered out to the applicant, or, at his 
option, retained in the registry.® The "relation back" of the 
registration to the time of application, ensured by r. 22, is particu- 
larly important on first registration in a compulsory district; the 
legal estate — which does not vest in a purchaser until registration — 

' As to statutory declarations, sec 1903, of statement of incnmbrances, see Br. & 

r. 327. Shel. (2nd od.), 571, Prec. VI. 

* 1875, s. 6; 1903, rr. 19-21. 27, 64. • 1875, s. 10; 1897, s. 8 (5); 1903, rr. 

R. 21 purports to state the effect of regis- 258, 261. 

t ration mih possessory title, but this is, ' 1875, s. 72 (amended by 1897, schcd. 

of course, unnecessary, bein^ already 1) ; 1908, rr. 22, 24-26. 
stated in the 1875 Act, s. 8. For a fonn 
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can thas be divested from the yendor on the day that the con- 
veyance to the purchaser is executed (posi^ Chap. IV., sec. 1). 
Where practicable, the value of the land (certified to, if necessary) 
is to be entered on the register and on the land certificate ; this 
need not be done where first registration takes place on enfranchise- 
ment of a copyhold, purchase of a leasehold by the reversioner, etc., 
in which cases also the registration fees are assessed in accordance 
with the value of the interest purchased.'' A large number of rules 
relate to the form of the register, plans, and land certificates.® 

A proper delineation of the land on a filed plan forms an 
essential part of the proceedings on registration, though the 
registration may be completed provisionally without a plan (r. 271).* 
The applicant may either have the boundaries of the land defined 
accurately, or he may have them indicated generally, and in most 
cases of registration with possessory title the boundaries will 
probably not be defined accurately. If it be desired to fix the 
boundaries precisely, notice must be given to adjoining owners and 
occupiers (r. 272), which is not always necessary if the boundaries 
are only indicated generally. 

If the land is subject to the jurisdiction of the Middlesex or 
Yorkshire registries, the registration dates back to the beginning 
of the day — so as to be prior to any. registration in those 
registries." 

In the event of the applicant not being beneficially entitled to 
the land, the entries to be made on the register will form an im- 
portant feature of the procedure ; these entries will include such 
restrictions and inhibitions as will effectually prevent any improper 
disposition of the land. A copy of any settlement may be filed in 
the registry — for reference only, and the registrar must "enter a 
restriction " protecting any " restraint on alienation " to which the 
"estate of the first registered proprietor is or may be subject." ^^ 
This restraint on alienation will exist, and be enforced by the 
proper " restriction," where applicants are tenants for life, trustees, 
or corporations sole, etc. (ante, pp. 51, 58). Special sections, rules, 
and forms relate to the framing and entry of restrictions upon the 
first registration of settled land, charity land, and ecclesiastical 
benefices.** Notwithstanding the limited estate or ownership of 
such persons as tenants for life, and corporations sole, these limited 
owners — as well as trustees — become^ on registration of the land, 

' 1903, rr. 252, 330, f. 70 ; Pee Order, » 1897, B. 6 (6) ; 1903, rr. 29, 82. 

1903, rule 5. ** 1875, as. 68, 83 (3), amended by 

• 1903, rr. 2-17, 258, 269-282, f. 66. 1897, ached. 1; 1897, bs. 6 (2), 15 (1); 
Examples of registers are given in Br. & 1903, rr. 79-81, 88, 84, 224, 225, ff. 6-13. 
6hel. (2nd ed.X 619 et sfq. And eee 1903, r. 256, f. 36, which seems to 

• 1897, B. 14 (2) ; 1908, rr. 269-282. famish an analogy to be followed in cases 
^* 1903, r. 28. of first registration of corporations. 
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registered proprietors or owners in fee simple, with restrictions on 
their powers of alienation." 

When charity land can only be sold— so far as the general law 
is concerned — with the consent of the Charity Commissioners (or 
Board of Education, as the case may be), a restriction must be 
entered accordingly;^* the question which under the general law 
is whether the land can be sold and conveyed without that consent, 
is — with respect to registered land — whether a restriction in Form 
18 is to be entered on the register. This question has already been 
raised in reference to the meaning of *' endowment/' ^^ and the mean- 
ing of '' scheme legally established ; '* ^^ but the decision of such 
nases does not depend on any principle or provision peculiar to the 
Land Transfer Acts. 

Applications for first registration by a county council, who have 
purchased land under the Small Holdings Act, 1892 (ant£, p. 68), 
are also governed by such of the Small Holdings Bules, 1892,^^ as 
are applicable. 

Sched. 2 to the 1897 Act (fees payable on compulsory registration) 
has been practically superseded by the Fee Order, 1903. The fees 
payable to the registry will be, for the most part, calculated under 
paragraph A of the Fee Order. A supplementary statement of 
incumbrances will nece3sitate payment of a further fee (para. I). 
Bules 1-4, 15 and 16, of the Fee Order prescribe the method of 
paying fees, and state what they cover. By Bule 5 the fees may, 
when first registration takes place on the enfranchisement of a 
copyhold, purchase of a leasehold by reversioner, etc., be calculated 
on the value of the interest last acquired. Statutory declarations 
made for use in the registry are not chargeable with Inland Bevenue 
stamp duty.^® 

All costs of an application for first registration are prim& facie 
to be borne by the applicant, but this is subject to the discretion 
of the registrar; trustees will, under proper circumstances, be 
allowed their costs of registration ; the remuneration of solicitors 
is also provided for.^® On the latter point the Bemuneration Order, 
1882, is in part adopted, including such portions of Part I. of 

" 1875, B3. 7, 8, 53, 57, 58, 68; 1897, " These Rules (including the fonns 

B8. G, 15 ; 1903, rr. 224, 225, 240-242. and Fee Order) are printed (together with 

" 1903, rr. 8:^86. For an order made the Small Holdings Act, 1892) in Br. & 

by the Charity Commission era as to the Shel. (2ud ed.), 540, 550. Most of the 

registration of the Official Trustee of rules, etc., appear to be superseded by the 

Charity Lands, see Br. & Shel. (2nd ed.), general rules, etc., under the Land Tran»- 

391. fer Acts made subsequently, and now 

•* In re Church Army, [1905] W. N. embodied in the Rules and Fee Orders of 

127; see Charitable Trusts Act, 1853 1903. 

(16 & 17 Vict. c. 137), 68. 62, 66. " 1903, r. 327. A Treasury Order of 

** Atiorney'Generalv.NationalHotpital, 1900, under the Public Offices Fees Act, 

[1904] 2 Ch. 252; sec Charitable Trusts 1 879, is printed in Br. & Shel. (2nd ed.), 528. 

Amendment Act, 1855 (18 & 19 Vict. c. " 1875, at*, 68, 73, 111 (4); 1903, rr. 

124), 8. 29. 334-336, eched. 2. 
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Sched. I. as relate to the negotiation of sales, etc., though otherwise 
the Semuneration Order (see para. 1) wonld not apply to trans- 
actions with registered land. Unqualified practitioners are expressly 
forbidden to prepare, for remuneration, certain named instruments 
relating to registered land, " or any other prescribed instrument ; " 
this appears to include an application for first registration, and 
draft entries for the register, etc.^ 

It will be noticed that the foundation of the applicant's title 
to be registered with possessory title is either a document of 
assurance of the property, or a statutory declaration that he is 
in possession. If an assurance in his favour is produced, the 
applicant need not commit himself to the positive statement that 
he has possession in fact. Moreover, the 1897 Act has now repealed 
s. 2 of the Pretenced Titles Act (32 Hen. 8, c. 9), and has expressly 
recognized the possibility of registration with possessory title in 
the face of adverse possession ; [)roceedings to register the land, or 
rectify the register, might thus be made use of to try the substantial 
question of ownership.*^ 

2. An application for registration with absolute title is made by 
delivering at the registry the documents, etc., already mentioned in 
the case of an application for possessory title (ante, p. 69), substitut- 
ing for (v.), (vi.), and (vii.) the following : — ** 

V. An abstract of the applicant's title, all deeds and documents 
of title (including counsel's opinions, requisitions, etc.), and a list of 
the tenants or occupiers ; 

vi. Conditions to be annexed to the land (if desired, and if not 
stated in the application) under s. 84 of the 1875 Act. 

vii Notices (if the land is below high-water mark at ordinary 
spring tides) required by s. 66 of the 1875 Act. 

The applicant's title is then examined in the registry, and 
advertisements are inserted in the London Qazette and other news- 
papers in order that any objections may be lodged at the registry. 
The examination of title may be made entirely by the registry 
officers, or may be referred to conveyancing counsel, or upon the 
application of any party interested a case may be stated for the 
opinion of the Court.^ The standard of goodness of title required 
is below that of what is generally known as a " safe holding title." 
S. 17 (4) of the 1875 Act introduces the statutory rule enacted by 



>* 1897, s. 10 : Bee s. 44 of the Stamp 
Act, 1891, on ^hich this sectioQ is 
modelled. 

<^ 1897, 88. 11, 12 : see Maftihall y. 
BoberUon^ Sol. J., December 2, 1905, pp. 
70, 75. Under the Australian system an 
applicant is also reqaired to have an 
'* estate in possession, ' and this has been 



held to refer to possession in law only, so 
that an applicant may test his right to 
possession in fact as against an adverso 
occupier : Hogg's Aust. Tornns Sjst., 722. 

« 1875, ss. 66, 84 (amended by 1897, 
sched. 1) ; 1903, rr. 30-34, 78, 83-86, f. 3. 

" 1875, ss. 6, 17, 74-77 ; 1903, rr. 30- 
40, 313-315, 337, 341, f. 4. 



74 PLACING LAND ON REGISTER. [Ch. H- 

s. 2 of the Vendor and Pnrchaser Act, 1874, but goes further by 
making recitals in documents, in effect, conclusive — not merely 
prima facie evidence of the matters recited. As a result of this, land 
once registered with absolute title might be freed from burdens 
created within forty years, but prior to the actual date jfrom which 
investigation of the title commenced, although, but for the registra- 
tion, the land would have remained subject to the burden.^ 
Rule 36 gives the registrar a wide discretion as to accepting a title 
which has recently been investigated, or as to which there is only a 
presumption that it has recently been investigated by reason of the 
land having been sold under an order of Court, or having been on 
the register with possessory or qualified title for six years after 
being placed there by a purchaser on sale. During the currency of 
the advertisements any person may, by notice in writing, object to 
the registration of the land; the notice must state the grounds 
of the objection, and the name and address of the objector; 
notice is thereupon given to the applicant and it rests with 
him to have the matter brought before the registrar, who will 
hear both parties and give his decision on the objection ; until 
the objection is withdrawn, or disposed of, the land cannot be regis- 
tered with absolute title.^ The sections and niles cited lay down 
the procedure on appeals to the Court, and on references by the 
registrar to the Court ; no rules appear to have been made authoriz- 
ing an appeal to a County Court. In case of any change of interest 
pending an application for registration, the proceedings may be 
continued by any person entitled to apply for registration; the 
proceedings must be prosecuted by the applicant without undue 
delay, or they will be treated as abandoned, and the objections to 
the registration would then prevail.* It appears to be unnecessary 
for the objector to take any active step to bring the matter to an 
issue. If his objection is in the nature of a claim to the ownership 
of the land, on the ground that the applicant is neither entitled to 
the land, nor entitled to make the application for registration, the 
mere filing of his formal objection would be sufficient ; if, however, 
he only claims some interest in the land which is not inconsistent 
with the registration of the applicant as proprietor, he will probably 
be sufficiently protected by having a caution or other entry made 
on the register protecting his rights as against the applicant when 
registered proprietor ; if the land has already been registered with 
possessory or qualified title, he may lodge a caution against registration 

" See In re Ni»bei and PoUs* Cont,, text writers : see 1 Prid. (19th ed.), 

[1905] 1 Ch. 391, which appears to be 115; 1 Dart. V. & P. (7th ed.), 162; 

inconsistent with Bolton y. London School 1 Wms. V. & P. 109. 

Board (1878), 7 Gh. D. 766. The latter " 1875, ss. 17, 74-77, 114-117; 1903, 

decision, howerer, has been the subject of rr. 41-44, 296-312, f. 69. 

a great deal of nnfavonruble criticism by '* 1903, rr. 316, 328. 
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with qualified or absolute title.*' The contest (if any) will then 
be as to the existenjceand nature of his rights, and the proper entries 
to be made in respect of them. In the event of any claim by an 
objector to the whole land, or a substantial interest in it, being 
seriously disputed by the applicant, it is extremely improbable that 
the parties would rest satisfied with the registrar's decision. By 
r. 300, where an application is made to the Court, "facts in dispute " 
are to " be proved by evidence as the Court shall direct," and the 
proceedings might, it is presumed, take the form of an ordinary 
action, the applicant's application and the objector's objections 
(embodied in the registrar's statement) taking the place of plead- 
ings, and the Court might either settle an issue and direct it to be 
tried— on the analogy of 1875, s. 74 — or give leave to one of the 
parties to commence an action. The procedure by summons directed 
by rr. 301 and 302 is analogous to procedure by ordinary originating 
summons. Since the applicant is not obliged to allege in his appli- 
cation that he is in possession of the property, the whole question of 
the title of the person in possession might be raised and decided on 
an application for registration with absolute title as well as where 
registration with possessory title only is applied for (ante, p. 73). 

The provision with respect to a caution being lodged against 
entry of land on the register for the first time is contained in s. 60 
of the 1875 Act. The analogous provision, as to cautions against a 
possessory title being registered as absolute, is contained in 1903, 
r. 226, a rule which was made under the authority of s. 22 of the 
1897 Act. Though this rule only impliedly authorizes a caution 
against registration with absolute title, it seems sufiicient for the 
purpose ; but the provision is placed among the rules which have 
to do with cautions against dealings under & 53 of the 1875 Act, 
which section differs from the enactment (s. 60) relating to cautions 
against first entry of land on the register. The proper inference to 
be drawn from the collocation of r. 226 seems to be that, as regards 
the nature of the interest which will justify a caution being lodged 
against possessory registration being made qualified or absolute, s. 53 
must be consulted ; whilst, as regards the interest which will sup- 
port a caution against first entry of any kind on the register, s. 60 
is the only enactment to be looked to. It will be convenient to 
consider the question of cautions under s. 60 first, and then those 
under s. 53 and r. 226. 

To be entitled to lodge a caution under s. 60 against the first 
entry of land on the register, the cautioner must be a "person 
having or claiming such an interest as entitles him to object to any 
disposition thereof being made without his consent." The word 

«• 1875, 88. 18, 60-64 ; 1897, 8. 22 (6) (e); 1903, rr. 43, 88-94, 215,226, ff. 14-17, 59. 
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" disposition ** is elsewhere in the Acts and Bules confined to dis- 
positions made after the land has been registered, and nearly always 
refers to registered dispositions ; " ^ prima facie, it might, in its 
present collocation, be taken to mean any disposition made under 
the ordinary law before registration of the land. But if this mean- 
ing be given to the word, a considerable number of cases will be 
excluded from the protection afifbrded by a caution, and on the 
whole it seems more probable that the word " disposition " is here 
used, as elsewhere in the Acts and Bules, to mean — or at any rate 
to include — dispositions made after the land is registered. The 
question, whether ordinary transactions with land before it is regis- 
tered are or are not included in the word, is possibly of some prac- 
tical importance. The prescribed form of statutory declaration 
(1903, f. 15), which suggests certain interests in land as sufficient to 
support a caution, throws no light on the question, since it is framed 
with reference to cautions under s. 53 as well as under s. 60. Such 
an interest as that of a purchaser under an imcompleted contract 
for sale would entitle the purchaser to " object to any disposition " 
of the land, whether " disposition " be used in the narrow or in the 
wide sense ;^ but the interest of a legal mortgagee would not 
entitle the mortgagee to " object to any disposition " of the land, if 
" disposition *' is taken in its wide sense, as meaning a disposition 
before registration, for it is obvious that the mere existence of the 
mortgage does not, under the general law, require the mortgagee's 
consent to every transaction with the land. On the other hand, 
such a mortgagee would be entitled " to object to any disposition " 
of the land by a person who became registered proprietor on the 
strength of an equity of redemption only. Such considerations as 
these may perhaps be some argument for construing " disposition " 
in s. 60 in the narrower sense of disposition after the land is regis- 
tered. The test to be applied — i,e. the right "to object to any dis- 
position" — will, literally, cover the case of every landowner in 
England and Wales being entitled to lodge a caution against his 
own land being registered. But it is presumed that some reasonable 
ground for supposing that an application for registration may be 
made would have to be shown. The enactment appears to be 
intended to meet, amongst others, the case of an owner whose 
adjoining neighbour proposes to register his own land and thus 



" See, for inslance, 1875, 8. 98 ; 1903, 
bending to r. 97, rr. 102, 104, 106, 152, 
176, 177; Fee Order, 1903, r. 6. 

" I am unable to find any Englisb 
case vrhieb is an exact antbority for tbis 
proposition ; tbe nearest statement of the 
principle seems to be in Haynes v. Haynes 
(1861), 1 Dr. & Sm. at 450, quoted in 



Mercer v. Liverpool Ry., [1903] I K. B. at 
061. It bas, however, been decided in 
Aastralia that a vendor of freehold land 
bas no right, as against the vendee, to re- 
tell tbe land, even if lie provides by the 
new contract that tbe re-sale is subject to 
tbe rights of the original purchaser : Rott 
V. Robinwn (1886), 12 Y. L. R. 764, 769. 
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possibly bring up a question of disputed boundaries. And although 
8. 6O9 haying been enacted before registration was made compulsory, 
could not be said to contemplate the increased risk of unregistered 
transactions in a compulsory district, yet the position of a purchaser, 
lessee, or mortgagee, of unregistered land in a compulsory district, 
will usually answer the test, laid down in s. 60, of a right to lodge 
a caution against first registration of land ; a mortgagee will often 
stipulate for the right to lodge a caution. 

The meaning of r. 226 of the 1903 Eules, as to cautions '^ against 
the registration of a possessory or good leasehold or qualified title 
as good leasehold or qualified or absolute," taken with the other 
rules and forms (rr. 227-233, f. 59), and s. 53 of the 1875 Act, 
seems to be that any person, having a sufficient interest — to be 
referred to presently — in land registered with any title but an 
absolute title, may lodge a caution against the land being registered 
with a better ^title ; the procedure is to be adapted to the pro- 
cedure relating to cautions against dealings. The nature of the 
interest which entitles such a caution to be lodged is described in 
wide terms : " any person, interested under any unregistered instru- 
ment, or interested as a judgment creditor, or otherwise howsoever *' 
in land registered in the name of another person, may lodge the 
caution. The mention of the specific cases of " unregistered instru- 
ment " and "judgment creditor " can hardly fail to have the eflfect of 
controlling the generality of the words " or otherwise howsoever." ^ 
What appears to be intended is that the cautioner must be " inte- 
rested '* by virtue of some distinct adverse document or some distinct 
adverse interest by way of charge or incumbrance, excluding such 
interests as that of a beneficiary entitled to the proceeds of sale, etc. 

When all requisitions and objections have been disposed of, 
the proper entries for the register are prepared, a statutory declara- 
tion is made as to all documents of title and material facts having 
been disclosed, the documents of title are marked with notice of the 
registration, and the completion of the register relating to the title 
together with the land certificate are the final steps in the registra- 
tion of the land and of the applicant as proprietor ; all necessary 
incumbrances, restrictions, etc., are entered in the proper part of the 
legister.®^ S. 70 of the 1875 Act requires a declaration or affidavit 
to be made as to disclosure of documents and material facts, and r. 47 
prescribes the form of declaration ; the prescribed form (f. 5), how- 
ever, goes beyond what is authorized by the Act, for it includes a 
-statement as to the possession or receipt of the profits, and to that 
extent appears to be ultra vires. 

** See In re Slocleport Ragged Schools, McLeUan, [1903] 2 Gh. at 275, 276. 
£1898] 2 Oh. at 696, 699; Lamboume v. . " 1875,88. 70,72; 1903, rr. 44-47, f.5. 
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The title of the applicant may be such as to justify the registrar 
in decliuiDg to register the title as absolute at once, and in that case 
he may file a note to the effect that the title will be absolute at the 
expiration of a certain period^ or the occurrence of a particular 
event; on the other hand, if the title is considered to be established 
only for a limited period, or subject to certain reservations, appro- 
priate entries may be made on the register, and the title will be 
registered as *' qualified."^ Nothing is said as to priority of regis- 
tration being secured by priority of application, as in the case of 
applications for possessory title, though priority could of course be 
secured by applying for a possessory title first, and afterwards for an 
absolute title. Provision is made for a '' priority notice " being lodged 
by an intending applicant, which will ensure any application lodged 
within fourteen days afterwards being " dealt with in priority to any 
other application,"^ but this does not appear to make the registra- 
tion relate back to the time of application or of lodging the priority 
notice. 

The provisions as to the value of the land being entered on the 
register, and as to restrictions in the case of settled land, and land 
vested in fiduciary owners, etc., differ little in the case of applications 
for absolute title, and have already been referred to in connexion 
with possessory title (ante^ p. 71).** Notwithstanding that the title 
is registered as absolute, the proprietor need not have his boundaries 
precisely defined, and in that case the exact line of the boundary 
will be left undetermined {ante, p. 71). 

The subject of the fees payable on first registration, and the costs 
of the proceedings, are also referred to, ante, p. 72,^ By rules 7 
and 10 of the Fee Order, 1903, payment of part of the fees may be 
deferred or abated wliere an absolute title is applied for after an 
application has been made for registration with possessory title. 

II. The procedure with respect to registering leasehold land, as 
prescribed by the 1875 Act, has been completely changed by the 
1897 Act and Bules made thereunder, and now follows the analogy 
of freehold land as far as possible.^ Application may be made to 
register leasehold land with: (1) Possessory title; (2) Good lease- 
hold title ; (3) Absolute title. 

1. An application for registration of leasehold land with posses- 
sory title is made in the same way as a similar application relating 
to freehold land (ante, p. 69). The lease itself, a copy, an abstract, 
or " other sufScient evidence " of its contents, must be delivered with 
the application (r. 51) ; rr. 60-66 contain other provisions relating to 

« 1875, B. 9 ; 1903, rr. 48, 49. E. of the Foo Order, 1903. 

» 1903, r. 95, f. 18. »« 1875. S8. 10-16; 1897, 88. 8 (5) (i.), 

« See noteB 7, 8, 11, 12, 13, and 14. 22 (6) (b) ; 1903, rr. 1 (4), 50-67. 

'^ See notes 15, 16, and 17, and para. 
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leasehold land and made necessary by the difference between free- 
hold and leasehold. B. 66, making a lease and a reversionary lease 
one continuous term, is noticed, antSy p. 53. 

A land certificate is now issued in respect of leasehold, as well 
as of freehold, land (rr. 1 (4), 65), replacing the " office copy of the 
registered lease " prescribed by s. 16 of the 1875 Act. 

Para. C of the Fee Order, 1903, will govern the fees payable. 

2. The 1875 Act did not enable leasehold land to be registered 
with possessory title at all, and what is now called '^ good leasehold 
title " would have been in effect, under the 1 875 Act, a kind of 
qualified title, t.e. a title ''without a declaration of the lessor's 
title." ^^ A " good leasehold title " is a title — ^absolute or qualified — 
to the leasehold interest on the footing of the lessor having a good 
title to grant the lease, but the validity of the lease is only 
warranted as against the lessor, and to the extent of its being a 
good lease in respect of the lessor's execution, etc., of it ; any rights 
of other persons, in derogation of the lessor's title to grant the 
lease, are expressly excepted from the effect of registration.^ Most 
of the provisions referred to above in connexion with applications 
for registration with possessory title apply also to registration with 
good leasehold title. As in the case of freehold land, registration 
with *^ qualified " title may be effected as the result of an application 
for a good leasehold title. The form of application, and proceedings 
thereon, will also be modelled on the application and proceedings 
relating to freehold land where an absolute title is required 
(ante, p. 78). 

8. Applications to be registered with absolute title to the lease- 
hold land correspond still more closely than do applications for 
good leasehold title with applications for absolute title to freehold 
land, and need not be further referred to here. Under the 1875 
Act the registered title was only equal to a ''good leasehold title," 
unless accompanied by a declaration of the lessor's title to grant 
the lease. Under the present procedure registration with "absolute 
title" to leasehold land warrants the leasehold interest as com- 
pletely — i.e. so far as the leasehold interest goes — as similar regis- 
tration of freehold land.® 

III. The special dasses of land, other than ordinary freehold and 
leasehold land already dealt with, consist of hereditaments corporeal 
and incorporeal ; applications for their registration are to be made 

'' 1875, 88. 12-16, now (except s. 1.3) Act, and the 1903 Rules (r. 67) repeats 

repealed. The word ** repealed " is per- this yerbatim. 
hape not technically correct ; by the 1898 '" 1903, rr. 52-54, 56, 58, 59. 

Bales (r. 57). made under the authority of " 1875, s. 13; 1903, r. 55. And for 

1897, a. 22 (6) (6X these sections were other provisions see above as to ''poe- 

** deemed to have been omitted " from the sessory " and «good leasehold " titles, etc. 
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and proceeded with as in the cases already dealt with, subject to 
necessary modifications (r. 71).*° 

The corporeal hereditaments expressly mentioned are: mines 
and minerals severed from the land; cellars, flats, and "other 
similar hereditaments ; " undivided shares in land. 

S. 18 of the 1875 Act confers power on the registrar to register 
the proprietorship of the mines and minerals, whenever the right 
to them is proved, without an independent application for first 
registration being made. No similar provision is made with respect 
to any other spatial area. 

The incorporeal hereditaments expressly mentioned are: manors ; 
advowsons; rents; tithes. 

Br. 72-77 contain special provisions relating to all these special 
classes, and some remarks on them are made (ante, p. 55). 

Nothing seems to be said in the Acts or Bules as to the precise 
time at which registration of the land is effected, except that — in 
the case of possessory title only — the registration is to be completed 
" as of the day on which " the application is delivered at the registry 
(ante, pp. 70, 78). The ministerial act of registration consists in 
copying into a volume of the "register" or register-book oflScial 
statements with respect to the property concerned. These state- 
ments are called "entries," and the process of copying them into 
the permanent volume is called " entering " the property, or matters 
relating to the property, in or on " the register." The nsual practice 
is for a proprietor, or his solicitor, to obtain from the registry oflSce 
blank printed forms of "draft entries" and fill these in with the 
statements which it is desired shall appear on the register; these 
are submitted to the registrar, and, if altered by him, again sub- 
mitted to the proprietor's or applicant's solicitor, and so on until 
the proprietor and the registry officers agree. When finally signed 
by the proprietor or his solicitor as " approved," and accepted by 
the registrar, they represent in draft the actual entries made on the 
register. Presumably the final official act, in order to make the 
registration complete, would be to mark on the " draft entries," and 
then in the register, the proper number of the '* title " or property 
which has been entered, and this might well be taken to be the 
time of registration; the Australian system furnishes an analogy 
for this." 

The method of keeping the register is prescribed in rr. 2-17 of 
the 1903 Kules, but is not completely intelligible without either 
«ome practical acquaintance with the Land Begistry Office, its 
forms and procedure, or some further explanation of the rules 

*^ 1875, 8. 82 ; 1897, 8. 14 (1) repealing Act, 1886, s. 50. There are oorrespondiog 
1875, 8. 83 (2) ; 1903, rr. 71-77. enactmeats in other Australian Statutes : 

*^ Bee South Australian Keal Property Hogg's Aust. Torrens Syst., 896, note 46. 
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themselyes. The principal reason for this is that in the Bules each 
of the words " register " and " title " is used in more than one sense, 
and they are also used in senses in which they are not used in 
the Acts. 

In the Acts ^ ** the register " means the whole of the apparatus 
of manuscript books, or sheets of paper intended to be bound into 
books, kept at the registry and devoted solely to the entry therein 
or thereon of official statements with respect to the rights of persons 
interested in land which is registered. The scheme of the Acts is 
to leave the exact method of keeping the '' register " to be prescribed 
by rules, and the exact meaning of the word "register" in the Acts 
cannot therefore be more precisely stated than as above. In the 
Bules of 1875 no precise form in which the register should be kept 
was prescribed, this being first done by the Bules of 1898. The 
Land Begistry Act, 1862, however, did (s. 14) provide for three 
separate " books " to be kept which were to contain respectively the 
register of estates, the record of title, and the register of mortgages. 
The 1903 Bules— following exactly the 1898 Bules— provide that 
" the register " is to " consist of three portions, called the property 
register, the proprietorship register, and the charges register,'* whilst 
charges and other incumbrances " may " (r. 8) be entered in a 
** separate book." Prima facie this seems to mean that " the register " 
is to be kept in much the same way as was directed by the Act of 
1862, i,e. in three sets of volumes — each set being separate and dis- 
tinct from the other two,— and this appears to have been the arrange- 
ment of the register which was present in the minds of Collins, M.B., 
and CozenS'Hardy, L. J., when summarizing the provisions of the 
Acts and Bules.^ As a matter of fact, the register is not kept in 
this way. The property register, the proprietorship register, and 
the charges register, are simply divisions of the same " title " or 
"register" — meaning by these words the particular pages of "the 
register" which are exclusively used for entries relating to one 
particular piece of land (ante, p. 71, note 8). A " register " of one 
piece of land may thus consist of one page (though it usually con- 
sists of not less than three pages, and may, of course, consist of 
many more) in " the register," the divisions being indicated thus : 
A, Property register ; B, Proprietorship register ; C. Charges 
register. The word " register," as applied to a few pages of " the 
register," is not so used in the Acts, though it is so used in the 
Kules.** In the heading to s. 5 of the 1875 Act " register of title " 

^' For instance : 1875, m. 100, 111; register '' as kept distinct from other parts 

1897, SB. 7, 17. of tlie register. 

** Capital and Couniies Bank y,nhodei, ** Instances: 1903, rr. 11, 288. But 

[1903] 1 Ch. at 650, 655. And see 1903, see 1875, s. 104, where perhaps "any 

r. 285, which seems to treat the " property register " hss this meaning. 

O 
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occurs, and s. 11 directs ^'a separate register" of leasehold land to 
be kept. No separate general register of leasehold land is kept, 
though freehold and leasehold land are not entered in the same 
''register "or "title." 

The particular pages of " the register " — which constitute, as it 
were, a unit, relate to one property, and are comprised under one 
number— are also called a " title " ; each " title " bears a distin- 
guishing number. This use of the word " title " is not found in the 
Acts but in the Rules only.*^ The land certificate is simply a copy 
of this " title " or " register," and of the filed plan, prefixed by a 
statement under the official seal of the Land Registry certifying 
that the land is registered.^ 

" The register " is thus — instead of, as might be supposed from 
the wording of the Rules, and the language of the judgments in 
Capital and Counties Bank v. Rhodes, being in three separate 
divisions — divided into, or rather composed of, a number of " regis- 
ters," each of which " regbters " represents either (a) one piece of 
property, or one set of pieces of property, or (6) one proprietor's or 
^roup of proprietors' interest or interests. It would be convenient 
if some such expressions as " general register " or " register-book " 
were to be used to denote "the register," and "particular register " 
to denote the different " registers " or " titles " composing the 
whole. 

When the land is once registered, the register (so far as it relates 
to that land) can only be inspected by persons interested in the 
land, or by leave of the registrar.*'' The register, and not the title- 
deeds, is thenceforth the proper evidence of title, and this seems to 
be so notwithstanding the special enactment, in s. 8 (6) of the 1897 
Act, making a deposit of the land or charge certificate by way of 
security efficacious to create a lien on the property. The land or 
charge certificate is, in fact, merely an officially attested copy of 
the evidence of title at the registry, and the impossibility of remov- 
ing that evidence from the jurisdiction of the English Courts may 
make a considerable difference in the nature and locality of the 
.specialty debt created by a registered charge.*® 

One leading principle on which the register is constructed should 
he borne in mind. The register is primarily a register of the land 
itself ; the entry of the names of proprietors, the quantity of their 

<5 Instances; 1903, rr. 2,9, 16,77, 116, " See the Australian case of Ivey v. 

127, 220, 285. Commissioners of Taxation (1903), 8 S, R. 

" 1903, r. 258, f. 66. (N. S. W.) 184, which applies to the 

<' 1875, 8. 104; 1897, 8. 22 (7); 1903, English Acta ^ fortiori, since the "certifi- 

rr. 284, 285. In r. 285 "property register" cate of title*' is treated, in the AoBtralian 

is mentioned, but in order that this divi- system, as more nearly analogooa to a 

eion only of a register should be inspected, title deed than is the land certificate 

it might be necessary to seal up the re- under the Land Transfer Acts, 
maining divisions. 
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ownership, and the incumbrances to which the land is subject, are 
necessary and incidental features, the chief and most prominent 
feature being the entry of the property. A particular illustration 
of this is afforded by r. 2, which provides for the "title to each 
registered property " bearing " a distinguishing number ; " the 
" titles ** or separate registers are treated as distinct and separate in 
respect of their relating to separate "properties," rather than to 
separate " proprietors." 

When once the land is registered in a compulsory district, it 
cannot be removed from the register, since no provision is made 
for this, whilst express provision is made with respect to land out- 
side compulsory districts ; in a non- compulsory district, land may 
be removed from the register by the proprietor with the consent of 
the other persons " appearing by the register to be interested " in 
the land.^ The words of s. 17 are — ^**not situated in a district 
where the registration of title is compulsory;" it would seem, 
therefore, that even interests, which are excepted, by s. 24 of the 
1897 Act, from the compulsory registration provisions, cannot be 
removed from the register if they are situated in a compulsory 
district, and have once been placed on the register. The mere 
notification on the charges register of an interest as an incumbrance 
could hardly be called " registration " of the interest ; actual entry 
of the proprietor of the incumbrance, either in a separate register 
of his own, or in the property register of other land, would seem to 
be essential. Thus, it is conceived that in a case where the owner 
of land excluding the mines, in a compulsory district, was registered 
as proprietor of the land, the mines being expressly mentioned as 
vested in another person, the mines could not be said to be registered, 
and so could be dealt with altogether off the register. The right of 
the mines owner would apparently be the same, even if the mines 
were not mentioned, subject to his possibly losing his right as 
against a purchaser under s. 30. But if the land owner had the 
mines vested in him at the time of his first registration, it is con- 
ceived that he could not afterwards claim that the mines were not 
registered, and could not remove them from the register in a com- 
pulsory district. Under s. 49, as amended, the mines may be 
severed and dealt with by an unregistered assurance, but the 
collocation of the enactment authorizing this seems to imply that 
the right to the mines would have to be protected by an entry on 
the register, and the necessity for such an entry is inconsistent 
with the mines being unregistered or removed from the register. 

*• 1897, B. 17 ; In re Winter (1873), 15 regUtry in not requiring consent of a 

L. B. £q. 156 (under s. 84 of the Land lessee, ovoa "where notice of his lease is 

Begistry Act, 1862). And see Br. & Shel. registered. 
(2iid ed^), 335, as to the practice of the <; 
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Similar considerations will, mutatis mutandis, apply to the case 
of easements, though it is less probable that the easement would 
be separately dealt with. 

Where removal from the register is possible, the owner of the 
land or interest in question will be ill-advised to remove it unless- 
he is certain of getting the technical legal estate vested in himself. 
If the land has been registered on the strength of an equitable title 
only, or has passed through several hands since first registration,, 
the exact nature of the owner's title after the land has been removed 
may be a matter of some difficulty to determine. In the only re- 
ported case ^ of removal from the register— and that was under the 
1862 Act — the owner undoubtedly had the technical legal estate,, 
having taken a conveyance from a mortgagee in whom the legal 
estate had been left outstanding. 

Land removed from the register, which would otherwise be 
subject to the Middlesex and Yorkshire registries, is again subject 
to these registries.** And "land" here appears to include any 
interest in land. 

In cases where the general principles on which the register is- 
to be kept are not illustrated by any of the above considerations, 
it may be important to discover a working analogy in another 
branch of property law where registration is part of the assurance 
of the property on the register, and not merely an added ceremoniaL 
There are two analogies which are obviously available, the copyhold 
court rolls or registers, and stock and share registers. Each of these 
afford illustrations of principles applicable to the Land registry. 
If, however, one of these is to be selected as showing in general 
the closest approximation to the Land registry, then certainly the 
stock and share registers should be selected. The chief point of 
resemblance between the copyhold registers and the Land registry 
is the part played by the admittance as completing the surrender. 
Registration, however, in the case of a stock register, plays the same 
part, and in addition to this, what is one of the essential and most 
important features of the Land registry finds a place in the system 
by which registration of stocks and shares operates — the warranty 
of title and indemnity. Under each system the title of existing 
owners on the register is warranted, and also the title of persons, 
who by no fault of their own are in fact wrongly placed on the 
register. It has now been decided that, with respect to a stock 
register, the person who tenders for registration an instrument which 
is in fact a forgery warrants the genuineness of the instrument, and 
must therefore bear the loss which may result from the registration 

*• In re TTtnter, wpra. 
/» 1875, 8. 127 (amended by 1897, sched. 1); 1897, §. 17 (3). 
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of the forged instiument.^^ This has not yet been held to be the 
law with respect to the Land registry,*® but if it is eventually 
decided to be so, the analogy between stock registers and the Land 
registry will be strikingly complete. In addition to this general 
resemblance, one of the 1903 Bales (r. 118) is obviously borrowed 
from the practice of the Bank of England on registering transfers 
of stock. And it is not unimportant that the general model for a 
register, taken by the Commissioners who framed the Beports of 
1857 and 1870, was a stock register (ante, pp. 8, 14). 



« Sheffield Cormi. v. Barclay, [1905] 
A. C. 392. Exactly the same principle 
applies under the AuBtralian Torrtna 
system : Oibbs ▼. Meiter, [1891] A. C. 248. 

" The ooutrary has, iu efTect, been 
decided by Kekewich, J., in Attorney- 
General T. OddL This case is, however, 
under appeal, and, seeing that the Honse 
of Lords in Sheffield Corvn. v. Barclay 
reversed the nnanlmons decision of the 
Conrt of Appeal since the decision in 
Aiiorney-Qeneral v. Oddl, the Court of 



Appeal, ^hen Attorney-General v. Odell is 
heurd, will have before it authorities and 
arguments which were not addrossetl to 
the Court of first instance. Stock and 
share registers, and the Acts relating to 
them, have on several occasions been re- 
ferred to in the Courts as analogous to the 
Land Registry and Land Transfer Acts : 
aee Bradford Banking Co. v. Brigae (ISHS), 
12 A. C. at 32 ; In re Pawleyand Londoiit 
etc., Bank, [1900] I Ch. at 61. 



CHAPTER III. 

ESTATES, INTERESTS, AND RIGHTS IN REGISTERED LAND. 

Sec. 1. — Registered estates and interests. 

Sec. 2. — Estates and interests protected by registered notice. 

Sec. 3. — Estates and interests protected by restraints on alienation. 

Sec. 4. — ^Estates, interests, and rights unprotected by any special entry. 

Section 1, — Registered Estates and Interests. 

Si:n-sEc. 1. — The general nature of the registered estate in land. 
Sub- SEC. 2. — The general natui^e of the registered charge on land. 
ScB-SEC. 3. — Classification of registered estates and interests. 

Sub-sec. 1. — The General Nature of the Registered Estate in Land. 

The questioD, what ia the exact nature of a registered estate or 
interest, is i>erhaps more difficult to answer than any other question 
relating to a '^ measure so novel in its character, so difficult iu 
detail " — as the plan recommended by the Report of 1857 is called 
{ante, p. 11). An inseparable part of the answer to the question, 
as regards the registered estate or proprietorship of the land, is 
some account of the relation which the legal estate of ordinary law 
bears to the registered estate, and of the difference which the 
creation of the registered estate has made to the value of the legal 
estate in the scale of land rights. That the registered estate is not 
the ordinary legal estate is clear, from the fact that an equitable 
owner, a teuant for life, or even the donee of a power, can by regis- 
tration have conferred on him an " estate in fee simple," or ** pos- 
session " of land for a " leasehold estate." ^ 

It has, indeed, been suggested that, with respect to the statutory 
fee simple, which is prima facie conferred on a tenant for life by 
the 1875 Act, the 1897 Act has made a change in the scheme of 
the system;^ but, notwithstanding the difficulties created by the 
language of the 1897 Act, these do not seem to be sufficient to 
override the clearly expressed enactments in the 1875 Act as to the 

* 1875,88.7,13; 1897,8.6. digcusscd subsequently in sec. 3 and 
^ Cherryand Marigold's Land Transfer Chap. IV. sec. 2, eub-sec. 3, under the 
Acts, 167. The special difficulty caused heads of protected estates and settle- 
by the wording of s. 6 (8) of the 1897 Act incnts. 
as to the estate of a tenant for life is 
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effect of the registration of any person as a proprietor of freehold 
land. The conception of a registered proprietor of the fee simple 
who is only a tenant for life is not, in fact, any more novel than the 
conception of the corporation sole, which appears on the whole to 
be the nearest analogy. 

Whilst this is an important and di£Scult question with respect 
to the proper theory of the system to be adopted, it is equally 
important and difficult with respect to the practical ascertainment 
of the rights of owners. The importance of the question is due to 
the fact that in the majority of cases first registration is effected 
with ^possessory title only. And it is precisely in cases of regis- 
tration with possessory title that the difficulty exists of defining the 
rights of a person who has the legal estate in the land ; where the 
registration is with absolute title, the theoretical difficulty is no 
doubt the same, but the practical occasions for solving it do not so 
often arise, and the question is therefore relatively of less import- 
ance. Whether the registered title be possessory or absolute, the 
statutory rights conferred by registration are the same in kind — 
though different in degree — and the theoretical relation between 
the registered estate and the legal estate is the same in kind. 

The nature and incidents of the registered estate cannot be 
directly defined, or described in any satisfactory manner, otherwise 
than by comparing the rights conferred by registered ownership 
with rights conferred by the ordinary legal estate, and noticing in 
what respects rights of the one kind differ from rights of the other 
kind. To this end it will first be necessary to make some obser- 
vations on the nature of the legal estate, and the rights conferred 
by it in ordinary law. 

The expression ^' legal estate '' has long been stamped with a 
technical meaning, which is well understood but difficult to define 
concisely. Any use of it to denote the statutory estate conferred 
by registration under the Land Transfer Acts would lead to very 
great confusion, and such use is in this book carefully avoided.-' 
" Legal estate " is not identical in meaning with " legal interest '* 
or '^ legal right," though the latter expressions are occasionally used 
to mean " legal estate." " Legal estate " is sometimes used in Jis- 
tinctionto "equitable estate," to "incumbrance," and to "power." 
Formerly, the " legal estate " meant the most complete rights of 
ownership which could be held in property. At the present day the 
legal estate is only one set of rights of property, and that not always 

' Iq Capital and Couniie$ Bank y. the ordinary legal estate vested in him. 

7?/iod«<, [1903] 1 Ch. at 650, the exproflsion In some recent text-books there is also an 

** legal estate/' in the judgment of Collins occasional confusion between the logul 

M.R., seems to refer to the statutory estate and the registered estate : see, for 

registered proprietorship. In that case, instance, 8 Encycl. Forms, 523, note. 
however, the registered proprietor had 
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the most efficacious ; there may be said to be four kinds of rights in 
property which may be more efficacious than the legal estate in 
conferring rights of enjoyment or alienation: (I) The right con- 
ferred by a registered assurance ; (2) The equitable estate ; (3) An 
overriding power of appointment; (4) Rights acquired by long 
possession under Limitation Acts. 

1. So far as land is concerned, the principal examples in England 
of a conveyance of the legal estate being inferior, in value or validity, 
to a registered assurance are to be found in cases of priority by 
registration under the Middlesex and Yorkshire Registry Acts; 
the Irish Registry Acts also give priority to registered over un- 
registered assurances, though on a somewhat different principle. 
No name has been found, or even suggested, for what is really a sort 
t)f supra-legal estate conferred, in effect, by a registered assurance 
which takes priority of an unregistered, or subsequently-registered, 
conveyance of the legal estate. The practical result of priority being 
gained, by the registration of one assurance, over another assurance 
which purports to pass the legal estate, is that the latter does not 
pass the legal estate as it would have been formerly understood ; in 
other words, the legal estate has lost one step or degree in value. 

2. A striking illustration of the loss by the legal estate of its 
former superiority, in point of value, to the equitable estate, is 
afforded by the fact that at the present day a purchaser may get a 
good title, though he does not get the legal estate.* The concurrent 
administration of law and equity under the Judicature Acts has 
largely contributed to this, even though the technical distinction 
4)etween the legal and the equitable estate has not been abrogated.^ 
Where a purchaser obtains a good holding title by receiving a con- 
Teyance of the complete equitable estate, the legal estate being left 
outstanding, the legal estate is placed in a position of inferiority, for 
all purposes of enjoyment of rights of property in the land, to the 
equitable estate. 

3. Where the legal estate is liable to be displaced by an over- 
riding power vested in another person, under the Statute of Uses, 
the Settled Land Acts, or otherwise, the person who has the legal 
estate is, for many practical purposes, in the position of one who has 
only the equitable estate ; he has not that title against all the world 
which the possession of the legal estate confers, but is to some extent 
at the mercy of the donee of the power, and dependent for complete 
security upon the good faith of the latter — much as a merely equit- 
able owner is dependent on the person who has the legal estate.® On 

* In re Williams and Parry's Cont. suprat at 582; In re SeoU and Alcaret* 
(1895),13Beporte574, 679, 582; 72 L. T. Cont., [1895] 2 Ch. at 614; Mana^esUr 
869. Breteery v. Coowlbs, [1901] 2 Ch. at 617. 

* in re Williams atid Parry s ConLj ' This is well pointed out in tho 
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the exercise by the donee of his power, the legal estate at once 
passes from the person in whom it is vested, and becomes vested in 
the appointee. So far as the right of alienation is concerned, the 
legal estate is a right, in this instance, of inferior value to the over- 
riding power. 

4. The nature of the title, acquired by a person who is entitled to 
possession of land under the Limitation Acts against the person who 
has the legal estate, is anomalous. There is, in fact, no name appro- 
priated to the ownership or estate of a person who holds by virtue of 
an antecedent possession for a given period. Although he is some- 
times referred to as having acquired the legal estate,^ yet the effect 
of the Limitation Acts is not to transfer to the quondam intruder the 
estate of the former owner, but to confer on the intruder a new estate, 
overriding and abrogating the rights formerly enjoyed by virtue of 
the former owner's legal estate.^ That legal estate thus disappears 
for every practical purpose, whether of enjoyment or alienation. 

In those of the above four csises in which the legal estate is not 
transferred — i.e, in all except the case of an overriding power — the 
person whose title becomes paramount to the legal estate then left 
outstanding has a '' legal title " or '^ legal interest," and becomes 
"legal owner," in the sense that his rights of property are good 
against the world and are secured to him by the law of the land.^ 

Whilst in modern jurisprudence the legal estate has thus 
been diminished in relative value, the equitable estate has increased 
both in relative and positive value. It has increased relatively by 
the corresponding decrease, above referred to, with respect to the 
legal estate. But it has also increased positively by being now 
regarded as an actual estate inhering in the land, and not depending 
for its validity altogether on the doctrines of contract and notice.^" 
The distinction between the equitable and the legal estate at the 
present day is, in fact, merely technical, the Court in its equitable 
jurisdiction being ^' accustomed to regard an estate in land in the 
same way whether it is equitable or legal."" Moreover, the 

evidcnco of Mr. Robert Wilson beforo the 663, affirmed [1904] A. C. 461. 

Registration and Conveyancing Ck>mmi8- " See Roger9\. JTowgoo-f, [1900] 2 Ch. 

8ion : Report of 1850, Appendix, p. 490. 388, 405, 407 ; Drucdl v. BatUrsea, [1903] 

' See, for instanoe, In re -WilUarM and 1 K. B. at 887 ; In re Kisbet and PolW 

Parry's Cont (1895), 13 Reports at 579; Cont, [1905] 1 Ch. 391, 398. With these 

72 L. T. 869. statements of the law relating to the equit- 

• TiMome v. Weir (1892), 4 Reports able estato compare the remarks of Mr. 

26, 67 L. T. 735; Warren v. Murray, Hayes in 1830, as to equitable estates 

[1894] 2 Q. B. at 651; In re Nisbet and being incorrectly "treated as ettaies in 

PotU* Cont, [1905] 1 Ch. at 399. the land^ convoyed as such by formal 

' As to rights conferred or allowed by assurances : *' Report of 1830, Appendix, 

equity jurisprudence being strictly ** legal " p. 364. 

rij^hts, see Warren v. Murray, $upra ; ^^ In re SomerviUe and Turner* e Gont., 

Midland Ry. Co. v. Taylor (1862). 8 H. L. [1903] 2 Ch. at 588. And see In re Ash- 

C. 751. And as to rights conferred by forth, [1905] 1 Ch. 535, 546, as to assimi- 

statute being *• legal" rights, see Meroer lation of rules relating to legal and equit- 

V. Liverpool By.y [1903] 1 K. B. at 662, ab!e estates. 
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legislature has in some cases directly turned equitable rights into 
legal rights, as by means of the Married Women's Property Acts, 
and in other cases has indirectly raised equitable rights to the level, 
for practical purposes, of legal rights, as by means of the Judicature 
Acts. 

One difficulty, already noticed, which has to be met in assigning 
their proper places in the scale of ownership rights to estates and 
rights which are not strictly either legal or equitable, relates to 
their nomenclature ; indeed, the same difficulty really exists as to 
legal and equitable estates themselves, seeing that the entities 
denoted by the names have changed. The names, given to regis- 
tered estates and interests in registered land, are the same names 
as are already affixed to estates and interests in ordinary land not 
yet registered — with one important diflFerence. "Fee simple," 
"term of years,'* "freehold land," "lease," "charge," etc., all 
occur in the Acts and Rules. The difference is that the expressions 
" legal estate " and " equitable estate " are not applied in the Acts 
or Bules to interests in registered land, and are only used with 
reference to interests in land before it comes on the register. It is 
clear (ante, p. 86) that the registered estate is not the ordinary legal 
estate ; it is equally clear that it is not the ordinary equitable estate, 
for it does not depend for its support in any way on another estate, 
and consequently is not liable to destruction from the loss of that 
support. Put in the most general words, the registered estate is a 
group of statutory rights which are new, in the sense that they do 
not exactly correspond in their juridical theory with rights in 
property as known to the ordinary law, though designed to preserve 
and confer the same or analogous rights in their practical result.^ 
The Acts have conferred on a registered proprietor of land what 
may be called a statutory estate, which is not a merely legal right, 
but a right both legal and equitable, which Courts both of law and 
equity must recognize ; ^^ the interest conferred is, indeed, expressly 
called an "estate," and consists of rights as nearly as possible 
resembling the rights of persons who have what is ordinarily called 
an " estate " in the land, but the new registered, or statutory, estate 
does not operate in the same manner, or on the same principles, as 
the ordinary " estate." Much in the same way the Settled Land 
Acts confer on a tenant for life of settled land what is called a 
"power"; but the new right created by the Statute does not 
operate in the same manner, or on the same principles, as an 
ordinary " power." These statutory rights can only be described in 
terms of ordinary rights of property, and these terms will, of course, 

<^ Compare the obango in the jnridionl Acts (9th ed.) 282. 
ure of curtesy, effected by the M, W. P. " See Men 

Act, 1882 ; WoU. Cony, and Settled Land 1 E. B. at 6G2. 



nature of curtesy, effected by the M, W. P. " See Mereer v. Liverpool By.t [1903] 
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only be applied to the newly created rights by analogy, and as 
being the best that can be found ; one term of ordinary law which 
is to be specially avoided, however, is the technical expression 
'* legal estate," and it is also not desirable to use more than can be 
helped the expression '^ equitable estate." The difficulty is the 
same as always arises when a novel right of property has to be dealt 
with — to find the most suitable analogy.*^ 

It is obvious that the registered estate has analogies to both the 
legal and the equitable estate ; it has also analogies to the interest 
vested by a registered assurance in a register county, and to the 
holding title conferred by an equitable estate where the legal estate 
cannot be invoked against the equitable owner. Analogies may 
also be drawn from other systems of registration and conveyancing 
in England, the United Kingdom generally, and the British 
dominions beyond sea, as already noticed in Chapter I. Other new 
rights and estates created by statute also afford obvious analogies. 
Such are rights created under the Lands Clauses Consolidation Act, 
1845, the Settled Land Acts, and the Married Women's Property 
Acts ; the legal separate estate of a married woman bears a con- 
siderable resemblance to the new statutory estate under the Land 
Transfer Acts, inasmuch as the legislature has in each case adopted 
rules of the Courts of equity, and out of them has framed enact- 
ments which create new rights and estates equal in value to the 
ordinary legal estate. It is proposed at present to refer, by way of 
illustration, to three different interests in land in English law : 
(1) An overriding power of appointment ; (2) The interest of a 
person who holds by virtue of long possession under the Limitation 
Acts ; (3) The interest of a person entitled to specific performance 
under the Judicature Acts. 

1. The analogy exhibited by the registered estate to an over- 
riding power has been adopted by Cozens-Hardy, L.J.,^^ who carried 
the analogy so far as to lay down that the interest of a registered 
proprietor is not an " estate " in the land at all, but merely a power. 
The case of Capital and Cotmties Bank v. Rhodes is the only case, 
so far, in which the position of a registered proprietor, and the rela- 
tion between the registered estate and the legal estate, have come 
under judicial notice, and the observations of the Lord Justice, 
though only dicta, have therefore the greater weight. The proposi- 
tion that the interest of a registered proprietor is only a power 
seems open to two criticisms. The first is, that it is inconsistent 
with those provisions of the 1875 Act which distinctly state that 
the registered proprietor has vested in him an estate in fee simple, 

" See, for instance, Meroer t. Liverpool " CJapital and Countiet Banh v. Rhodte, 

Ry , [1903] 1 K. B. at 663; In re Nithei [1903] 1 Ch. at 655. 
and FoiU Cont, [1905] 1 Cb. at 399, 400. 
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or possession for a leasehold estate ; *® these provisions no not appear 
to have been taken into consideration in Rhodes^ case. It seems 
impossible to give to these enactments any other meaning than 
that the interest conferred by registration is — so far as ownership, 
as distinguished from incumbrance, is concerned — in the nature of 
an "estate" in the land as usually understood, and not a mere 
power. The word " proprietor," too, seems to be used as a synonym 
of " owner," in the sense of a person having a certain quantity of 
estate in the land. In the Report of 1857 "owner" and "pro- 
prietor" are used interchangeably, and with the same meaning 
{antCy p. 9), as persons who have estates in land vested in them, 
and so in the Land Registry Act, 1862. 

The second criticism is, that if the registered proprietor's 
interest is a " power," it must be a power over the legal estate, or 
nothing. Now if it be a power over the legal estate, the effect of 
the exercise of the power will be to vest the legal estate in a 
succeediug proprietor. This is plainly inconsistent with other 
provisions of the Acts which allow of the legal estate remaining 
vested in other persons — as in the case of registration with possessory 
title, or with absolute title on the strength of an equitable fee 
simple only. 

The objection to employing the analogy of a power, to illustrate 
the nature of the registered estate, is that it tends to suggest too 
great a difference between the rights of ownership in unregistered 
land, and similar rights in registered land. There is, however, a 
certain degree of similarity between the operation of an overriding 
power, and of a statutory transfer by a registered proprietor. In 
each case rights residing in a person who has the legal estate 
disappear ; the difference in the modes of their operation is that in 
the case of the power the legal estate is transferred to another 
person, whilst in the case of the statutory transfer the legal estate 
is not, theoretically, affected at all, though sometimes abrogated for 
all practical purposes. The power or right to make statutory dis- 
positions, has also, whilst remaining unexercised, great similarity to 
an actual overriding power which remains,;as it were, suspended and 
ready for use when necessary. In each case many transactions with 
the land may take place unhindered, subject to the risk of being 
" impaired " by the exercise of the rights held in suspense. In each 
case, too, the legal estate may be said to be unaffected and to 
remain in force as before, but this is far from being the case for any 
practical purpose ; the practical result is that the legal estate is one 
degree lower in value than before the creation of the suspended 
rights, and may not inaptly — in its relation to the power or the 

»• 1875,88.7,13,30,35. 
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right of disposition — be compared to an equitable estate as related 
to the legal estate in the same land. 

2. The analogy afforded by an interest gained under the 
Limitation Acts, by means of long possession, is in some respects 
yery close. This interest is a statutory right to possession, including 
both the right of enjoy meut and of alienation, and is as much in 
the nature of actual ownership and estate in the land as if conferred 
by a regular assurance ; it is a legal interest which overrides and 
abrogates for all practical purposes the legal estate of the former 
owner, though without technically causing any transference of that 
estate; in Courts where law and, equity are administered con- 
currently" — in the Supreme Court of Judicature and on appeal 
therefrom — the " legal " rights of the person in possession include 
his rights in equity.^® On all these points the statutory registered 
estate has a close similarity to the interest of a person holding by 
long possession. The registered estate may be a fee simple, or a 
leasehold estate, and may completely destroy or abrogate, as where 
an absolute title is registered, other interests in the land with or 
without exceptions.^® In one respect, however, the registered estate 
differs from the statutory estate under the Limitation Acts, as it 
differs from the ordinary legal estate — i.e. that registration, and not 
seisin or possession, is the badge of the ownership ; possession is of 
the essence of the new owner's ownership under the Limitation 
Acts, and it appears to be turned into seisin, in the case of freehold 
land. 

3. The analogy to the interest of a person, entitled in a Court of 
law and equity to specific performance of an agreement, deserves 
notice particularly by reason of the transformation, in the case of 
this interest, of purely "equitable" into "legal" rights. Thia 
interest, which was made possible — and, substantially, created — by 
the Judicature Acts, is best illustrated by the case of a person 
holding possession of land under an agreement for lease from the 
person who has the legal estate ; " since the Judicature Acts there 
are not, in such a case as this, two estates as there were formerly, 
one at common law by reason of the payment of the rent and 
another in equity under the agreement, but the tenant holds under 
the same terms, and has the same rights and liabilities, as if a lease 
had been granted."^ The same principle, however, applies both 
to agreements or contracts for interests other than leasehold,^^ and 

»' See Foster v. Beeves^ [1892] 2 Q. B. Brewery v. Coomb$, [1901] 2 Oh. at 617. 
255. *' See and distlngufsh DrtKoU v. BoU- 

>• See the cases cited in note 9, $upra. tersea, [1903] 1 K. B. 881, 887; and see 

" 1875, Bs. 7, 13, 18, 22, 30, 35, 40, as Manchester Breioeryy, Coombs, supra. The 

amended. position of a person in possession by yirtae 

*• Walsh V. Lonsdale (1882), 21 Ch. D. of a contract for purchase of the fee simple 

at 14, as cited and quoted in Manchester is weU illustrated by an Australian case : 
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to interests acquired by long possession under Limitation Acts.^ 
In each case the interest of the person who is secured in his legal 
rights by the Court is in the nature of a new composite interest, 
which has not as yet had any name assigned to it> but is referred 
to and described in terms of the double interest — or *^ two estates 
as there were formerly." In much the same way statutory registered 
estates and interests under the Land Transfer Acts appear ta be 
new composite estates or interests, which have certainly had assigned 
to them well-known names of estates and interests under the general 
law, but are none the less not juridically identical with those estates 
and interests — ^being as it were compounded of rights and incidents 
which it would be necessary^ if complete explicitness were wanted, 
to describe in terms of statutory rights, common law rights, and 
equitable rights. 

The two fundamental differences, between the ordinary estates in 
unregistered land — fee simple, leasehold estate — and the registered 
estates in registered land which bear the same names, are : (I) The 
registered estate cannot be broken up, or decomposed, into legal and 
equitable estate ; (2) The title to the registered estate is, in varying 
degrees, warranted by the mere fact of registration. 

1. Nowhere in the Acts or Rules is the registered estate referred to 
as being other than a single undivided interest — though '^ equitable 
title " is mentioned in the 1903 Rules (r. 225). It has already been 
pointed out {antef p. 90) that the expressions '^ legal estate" and 
" equitable estate " are not applied to registered interests in regis- 
tered land, and that (Chapter I.) one vital principle of the reform 
movement, which culminated in the passing of the 1875 Act, was 
the abrogation of the equitable ^'estate" as a distinct estate or 
species of ownership of the land side by side with the legal estate, 
and the provision of other methods of protecting equitable rights. 
The distinction between fiduciary and beneficial registered pro- 
prietors is as plainly indicated and preserved as in ordinary law, 
but their positions differ in juridical theory from the positions in 
ordinary law, and in relation to unregistered land, of legal and 
equitable ownership ^^ — and even fiduciary and beneficial ownership. 
The new registered estates are composite interests, partaking of the 
nature of both legal and equitable rights, as these are understood 
in ordinary law, but enforceable by the law of the land as being 
legal interests created by statute. This will appear more clearly 
in treating of equitable interests later on. The provisions of the 

Sandhurst Building Soe. v. Gimng (1889), tbo terms <Mogal estate/' and ''equitable 

15 V. L. B. 329; see Hogg's AustTorrcns estate," merely by way of convenieut 

ISyst. 812. aoalogy, although ia Scottish law these 

*^ Warren v. Murray, [1891] 2 Q. B. divisions of ownership have no technical 

648, 651. existence : see Erskine's Priuc. (20th ed.), 

^ Scottish writers sometimes employ 523. 
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Acts and Eules, whicli particularly render this view of the system 
necessary, are those relating to the warranty of title, rectification of 
the register, the exclusion of particulars of trusts from the register, 
and the protection of beneficial interests by means of registered 
notices, cautions, etc.^ 

2. The warranty of title, provided for by making the title of the 
registered proprietor — as it appears on the register — good against 
the world with specified exceptions only, is of varying degrees of 
strength; the title registered may be absolute, qualified, or pos- 
sessory.^ The difficulty of giving an account, theoretically and 
practically correct, of the nature of the registered estate is chiefly 
due to the fact that this warranty is of varying degrees — in other 
ATords, that titles may be registered as absolute, qualified, or pos- 
sessory. Were the title registered made absolute in every case, the 
practical difficulty would have been comparatively slight, for the 
relation between such a title, and the legal estate then ex hypothesi 
superseded, would have very closely resembled the relation between 
a title under the Limitation Acts and the legal estate of the dis- 
possessed owner {antej p. 93). But first registration with a possessory 
title gives a warranty of title which is, at the moment of registra- 
tion, of the very slightest kind, and in fact amounts only to a 
warranty that the proprietor was then apparently owner of the 
registered land.*^ The registration does not (1875, s. 8) "aflfect or 
prejudice the enforcement of any estate, right, or interest adverse 
to or in derogation of the title of such first registered proprietor, 
and subsisting or capable of arising at the time of registration of 
such proprietor ; " these estates and interests are — in a phrase of 
frequent occurrence in the Acts and Rules — "excepted from the 
efiect of registration." With these exceptions — "save as aforesaid" 
(s. 8) — the registration has '^ the same effect as registration of a 
person with an absolute title," t.c. tlie registration may possibly 
** vest in the person so registered an estate in fee simple " (s. 7), 
subject to other specified interests. In the event of the first pro- 
prietor not having the legal estate vested in him, there will then 
be in existence the statutory fee simple conferred by registration, 
and the ordinary fee simple, and of course the legal and equitable 
fee might be in different persons. The effect generally of regis- 
tration appears to be, as already stated, ante, p. 88, that the legal 
estate in the fee simple is removed one degree lower in the scale of 
estates in the land. Registration may be compared in its effect to 

'* See 1S75, 88. 7-9, 13, 18, 22, 40, 50- be incapable of separation into legal and 

53, 68, 83 (1, 2, 3), 95, 96, and amend- equitable, instances of these may be found 

ments, and roles relating to them. If it in Hogg*s Anst. Torrens Syst., 767. 
be desired to compare tlie statutory regis- ^^ 1875, ss. 6-9, 13 ; 1903, rr. 52, 55-59. 

tered estate with other statutory estates, ^* Bee Marshall v. Bcherlson^ Sol. J., 

created by colonial statutes, and held to December 2, 1905, p. 75. 
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the compulsory acquisition of land under the Lands Clauses Con- 
solidation Act, 1845 ; by the operation of that Act, the persons who 
" take " the land under their statutory powers acquire the legal right 
to occupy and use it, whilst the owner s estate in the land is, in 
effect, turned into a right to compensation — a right of property as 
distinguished from a mere right of action for damages ^ — and this 
right is not less secure than was his estate in the land; where 
settled land is taken, the position of the tenant for life has been 
compared to that of a protector of the settlement,^ and is analogous 
to the position of a tenant for life under the Settled Land Acts, 
who can become registered proprietor of registered land. Another 
instance, of a mere right or claim being, in effect, as securely vested 
by statute as the corresponding estate which it represents as a right 
of property, is the case of an under-lessee whose estate for years has 
been destroyed by forfeiture of the head-lease, and who has a right 
to an order vesting the property in him for another estate for years.* 
Registration may also be compared, in its effect, to disseisin under 
the old common law, the estate of the person disseised being turned 
into a right of entry ; ^ one result, as pointed out, antey p. 93, of the 
Acts and Bules seems to be that registration is substituted for the 
seisin of the common law. And as the owner of the right of entry 
may recover the land and so regain his seisin, so the technical legal 
estate would seem to take its original place among land rights, on 
removal of the land from the register, where removal is possible 
{ante, p. 83). 

The foregoing remarks will, perhaps, be made clearer by the 
following concise—though necessarily inexact — summary : — 

Each of the terms "legal" and "equitable" — as applied to- 
rights of property in land — is often used in a relative rather than 
an absolute sense, and may thus be ambiguous. "Legal" may 
mean either completely valid and recognized by law, or technically 
right but not completely valid ; " equitable " may mean substan- 
tially valid by law but not technically complete, or partially right 
but incomplete and not valid by law. Originally, " legal " meant 
" completely legal," and " equitable " meant " merely equitable."" 
Now, " legal " usually means '^ merely legal," and " equitable " 
usually means " completely equitable." In order of value, beginning 
with the highest, the four kinds of rights would stand thus : 

1. Completely legal. 

2. Equitable (= completely equitable). 

»' Mereer y. Liverpool By., [1903] 1 «• Conv. Act, 1892, g. 4; EtcaH v. 

K. B. at 661, 663; Davcton v. Chreat JVycr, [1901] 1 Ch. 499, 514. 
Northern and City fiy., [1905] 1 K. B. at »• Seo the notes to s. 39 of the Real 

271. Property Lim. Act, 1833, in Shelford*0 

" Ex parte Staples (1852), 1 D. M. & G. B. F. Statutes. 
294. 
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3. Legal (= merely legal). 

4. Merely equitable. 

The effect of the Land Transfer Acts is to abrogate, with respect 
to registered land, the second of these classes — " equitable " rights 
— by merging it in the first — " completely legal " rights, leaving 
" legal " and " merely equitable *' rights to represent the former 
bare legal estate and equitable estates and rights respectively. 

The provisions of the Land Transfer Acts, which — whether the 
registration be absolute or possessory — confer a fee simple* estate on 
a registered proprietor who has not the legal estate, will be found 
to be consistent with the view that the rights of any person, who at 
the date of the registration had an estate in fee simple, are not 
abrogated^ but are preserved in one of two ways. It may be said 
that the owner of the fee simple has his estate — in the now regis- 
tered land — turned into a right either of compensation or restitu- 
tion, i.e, a right either to payment of the value or recovery of the 
land itself. Whether the remedy in any particular case is compen- 
sation or restitution, will depend on the exact effect of the registra- 
tion ; if the registration is with possessory title only, the remedy 
would usually be restitution, whilst if the registration is with abso- 
lute title, compensation may be the remedy. The provisions of the 
Acts and Bules, which afford these remedies, are those relating to 
rectification of the register, and to indemnity for loss by registra- 
tion ; this subject will be treated of in Chapter VII. 

The possession of the legal estate is really only the technical 
expression used to denote ownership in English law — it may be 
called the criterion of ownership ; and the scheme of the Land 
Transfer Acts may be said to aim at substituting for the legal estate 
another criterion of ownership, i.e. entry on the register, or the regis- 
tered estate. The view that the legal estate is thus turned into a 
right — sometimes a complete right to have the ownership — as distinct 
from the actual ownership, seems to follow logically from this prin- 
ciple of the system. That the ordinary legal estate is no longer to 
be regarded, with respect to registered land, as ownership,^^ but 
rather as something analogous to equitable ownership, is also a 
view which is supported by a decision of the Privy Council on the 
Australian system.^ The relevant facts in this case were, shortly^ 



'^ I have avoided using the expression 
*' legal ownership " in this passage ; if the 
meaning is not clear without prefixing 
the word •* legal " to " ownership/' it must 
bo remembered that the adjective will 
have no technical meaning, but will simply 
connote the attribute of being recognized 
in the Courts as being valid ownersiiip by 
the law of the land, notwithstanding that 
it may be qualified as to tho use to be 



made of the property, as pointed out in 
the Scottish oaso of GUngovo v. McExoany 
[1900] A. C. at 97. 

" McEUhter v. Biggs (1883), 8 A. C. 
314, on appeal from South Australia. Tho 
fact that Biggs had, or would ordinarily 
havo had, the legal estate does not cleanly 
oppear from the report on appeal. The 
case is reported below as Bigga v. MoEllitUr 
(1880), 14 S. A. B. 86. 
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these : The legal fee simple being outstanding in Guthrie, McEllister 
(the testator of the appellants) succeeded in registering the land on 
the strength of his equitable title, the registration being what would 
be called under the English system '^ absolute"; Guthrie then 
conveyed the land to the respondent Biggs by ordinary deed, and 
the latter would have had the technical legal estate if it could have 
passed to him by the deed. Biggs took proceedings in equity 
against the appellants, claiming that the registration should be 
cancelled, and a decree was made in his favour, and on appeal was 
upheld by the Privy Council. The ground of the decision in 
respondent's favour was that the registration had been obtained by 
fraud, and under the South Australian Act this made the registra- 
tion — though otherwise indefeasible or '^absolute" — of no avail 
against the person entitled to the land at the time of registra- 
tion. The South Australian Act then in force expressly enacted 
that no estate in registered land was to pass by an unregistered 
instrument, and one point made by the appellants was that, the 
land being registered and the conveyance to Biggs being unregis- 
tered, no estate passed to him, and he therefore had no locus standi. 
The Privy Council, however, held that, although no estate passed 
by the conveyance, yet the *' equitable right " to set aside the regis- 
tration for fraud did pass. It is to be observed that, although the 
registration was void or voidable at the instance of Biggs, yet he 
had only a "right" to have the ownership, and not— until the 
registration was actually cancelled — the ownership itself. Notwith- 
standing that the South Australian Act contains no such express 
enactment as s. 49 of the 1875 Act, yet the conveyance to Biggs 
did in fact carry the whole of the estate and interest vested in 
Guthrie— an estate and interest which was held to be paramount to 
the registered estate in point of value, though technically only a 
" right " to have that registered estate. It is submitted that the 
•distinction drawn in McEllister v. Biggs between the registered 
ownership of the land, and the right to have the ownership, applies 
exactly to a similar state of circumstances under the English Acts. 
If any exception be taken to this view by reason of the use of the 
expression " equitable right," it may be pointed out that it would 
possibly be more correct to have called Biggs* right a " legal " one, 
than to call a similar right under the English Acts " equitable," 
though the mere matter of nomenclature does not seem to be 
important. The point to be noticed is that Biggs* right of property 
could not be called ownership until he had had the registration, 
which was by statute void as against him for fraud, formally 
cancelled. 

The view that the registered estate does, as it were, place the 
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legal estate a degree lower in the scale of estates than the latter 
formerly occupied, without necessarily abrogating the substantial 
rights of property implied by its possession, seems to be further 
confirmed by the existence of one of the leading principles of the 
system, i.e. that it is the " land " or the ** property " which it is the 
primary object of the system to place on the regbter, the name of 
the particular proprietor, and the incumbrances to which the land 
may be subject, being relatively subordinate matters {ante, p. 82). 
Once on the register, the land (if in a compulsory district) cannot 
be removed from it, and the appropriate remedy, if the land has 
been placed on the register by a person who is only the apparent, 
and not the real, owner, seems to be "rectification" — change in 
the name of the proprietor — not annulment of the registration or 
removal of the land from the register {ante, p. 83). 

The distinction between absolute and possessory title will not, 
then, affect the nature of the estate conferred by registration, or 
the relation which theoretically exists between the registered estate 
and the legal estate. So far as registration with absolute title is 
concerned, the theoretical relation between the registered estate 
and the legal estate is not, perhaps, of great importance, whilst the 
practical relation is not difiScult to discover. But in the case of 
registration with possessory title, the relation between the registered 
estate and the legal estate is all-important for practical purposes. 
The principle that registration of the land is to be regarded as a 
primary object of the system appears to afford the best clue to a 
logical and consistent interpretation of the Acts and Rules on the 
subject of the relation between the registered estate and estates and 
interests (including the legal estate) which are " excepted from the 
effect of registration." The idea underlying the scheme of possessory 
titles seems to be that the register is primarily a register of property, 
and of the apparent ownership of each individual property ; how far 
this apparent ownership is real will depend on the extent of the 
warranty of title, and the contents of that part of the register in 
which charges and incumbrances are entered. It seems to be con- 
templated that, once the land is registered, the rightful owner — if 
it is claimed that the wrong person has been made proprietor — 
should come forward and have the register "rectified," or receive 
indemnity, as the case may be ; whilst persons entitled to incum- 
brances, or interests short of ownership, should in like manner come 
forward and have their interests entered on the register. To this 
end, in addition to provisions for rectification and indemnity, special 
provisions are made for enabling the owners of incumbrances and 
other interests to register these interests — although created before 
the land was placed on the register — so that for the future these 
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interests may be dealt with in the same manner that interests 
created after registration of the land are dealt with.® In the mean- 
time, these interests "excepted from the effect of registration" 
remain unimpaired as rights of property, though possibly in some 
cases changed in form, and their "enforcement " is not "affected or 
prejudiced " ; their owners, by placing their interests on the register, 
secure their complete recognition, but should they neglect to 
'' enforce " their interests the only risk they run is that in course of 
time the Limitation Acts would effectually prevent their " enforce- 
ment/* as would of course be the case apart from registration 
altogether.^ It seems clear that the "enforcement" of rights 
excepted from registration means their enforcement against the 
proprietor on the register, and does not, for instance, include the 
right to bring an action for recovery* of the land from an intruder 
without reference to the existing proprietor who is de facto registered. 
This is consistent with the view that the person actually on the 
register is to be regarded as owner, notwithstanding that his registra- 
tion may be possessory only, and is supported by the analogy of 
the Australian system.^ 

These rights of the holder of the legal estate may, however, be 
effectually conveyed, assigned, or transferred, as is shown by the 
case of McEllister v. Biggs, and one important question must be 
noticed, i.e. whether an assign of the legal estate, without notice 
of the registration, would be entitled to rely on the doctrine of 
purchase without notice so far as to have his legal estate declared 
paramount to the registered estate — when the registration is with 
possessory title only — notwithstanding that his assignor could not 
have done so. 

The enactment which preserves rights existing at the time of 
first registration with possessory title is s. 8 of the 1875 Act, which 
provides for the " enforcement of any estate, right, or interest adverse 
' to or in derogation of the title of" the registered proprietor, but 
these rights must be " subsisting or capable of arising at the time 
of registration." There are thus two characteristics which an en- 
forceable right must have : It must be " adverse to or in derogation 
of" the registered title; and it must subsist, actually or potentially, 
"at the time of registration." Now it seems clear that if the 
registered proprietor had, at the time of registration, a complete 
equitable title, an outstanding legal estate could not be said to be 
" adverse to or in derogation of " his title, although subsisting " at 

" 1875, 88. 5, 11 ; 1903, rr. 175-181. and 1857 (ante, pp. 8, 13). 

** The Bchemo of compulsory registra- ** Sco McKlUster v. Bigge, referred to 

tion with possessory title is very similar at some length ante^ p. 98 ; Little y. Dardier 

to the scheme proposed by Mr. Bobert (1891), 12 N. B. W. £q. at 321. 
Wilson, and set out in the Reports of 1850 
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the time of registration." On this legal estate becoming vested in 
a purchaser without notice of the equitable title or the registration 
— an improbable, though not impossible event, it would, no doubt, 
be " adverse to or in derogation of " the registered title, but conld 
it be said to have been ^' subsisting or capable of arising at the time 
of registration " ? If the personality of the owner of the legal estate, 
and rights in virtue. of it, is to be disregarded, certainly the legal 
estate itself was subsisting at the time of registration, and rights 
under it could then have arisen ; but if the change of ownership is 
to be taken into account, the legal estate in the hands of the new 
owner is a new right created after the time of registration, and does 
not therefore comply with the requirements of the enactment. 
Until the meaning of the enactment is settled by judicial decision, 
practitioners cannot do otherwise than act on the view that the 
legal estate, if transferred to a purchaser without notice, will enable 
the latter to claim rectification of the register as having a right 
paramount to the registered estate. And this view must, k fortiori, 
be acted on if the owner of an outstanding equitable interest gets 
in the legal estate when also outstanding. 

Sub-sec. 2. — The General Nature of the Registered Charge on Land. 

As the registered estate represents the form of ownership of 
land introduced by the new system, so the registered charge — in 
its wide sense, including " incumbrance " and " land charge " — 
represents the new form of incumbrance upon land. The registered 
charge is a novel statutory interest, the nature of which it is as 
important to understand, and which at the same time is as difficult 
to describe, as is the case with respect to the registered estate. As 
in the case of the registered estate, the general nature of a regis- 
tered charge is the same whatever be the degree of warranty attached 
to the title with which the land is registered ; whether it be com- 
pletely valid, or under certain circumstances defeasible, will depend 
on considerations similar to those which will govern when the 
registered estate comes into competition with the legal estate or 
other forms of ownership under the general law. 

Like the registered estate, the registered charge is a composite 
interest, combining characteristics and properties which, under the 
general law, are kept distinct and regarded as belonging to interests 
differing widely inter se. The registered charge, however, goes 
further than does the registered estate in combining qualities of 
interests which are distinct under the general law; in describing 
the properties, and enumerating the characteristics, of a registered 
charge, it will be found necessary to draw on analogies derived from 
both o^vnership and incumbrance, as these are usually understood 
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^ith respect to unregistered land. In the case of the registered 
estate^the analogies, by reference to which it has beendescribed^merely 
serve as aids in endeavouring to set forth the functions of the new 
estate, and do not constitute a basis for classifying divisions of 
registered estates ; in the case of the registered charge, what 
appear to be the nearest analogies in general law, by which it may 
be described, serve also as a basis for classification of the different 
classes of charges. The Acts and Rules themselves contain this 
classification of registered charges,^ but it is not very explicitly 
set forth, owing to the prominence given to the functions of the 
registered charge as the regular method of effecting a mortgage 
over registered land. 

The registered charge resembles : (1) A rent charge issuing out 
of land ; (2) a charge on land of a gross sum of money created by 
deed or will ; (3) a mortgage of land for money lent ; (4) a charge 
on land created by an Act of Parliament without the necessity for 
the execution or registration of any instrument. 

1. The registered charge chiefly resembles a rent charge issuing 
out of unregistered land, in being strictly a legal interest, and as 
such not liable to be defeated by any change in the ownership of the 
land. A rent charge, duly registered in accordance with the enact- 
ments on the subject,^ is an incorporeal right — not always a here- 
ditament, for it may be a chattel reaP — the property in which 
exists independently of the land out of which it issues; it 
differs altogether from an ordinary charge on land created by 
deed, which cannot usually be rendered perfectly secure without a 
conveyance of the legal estate in the land itself. It is this feature 
of indestructibility and independence of all ownership of the land 
which justifies the use of a rent charge as an analogy in describing 
the registered charge to be a legal interest, as distinguished from 
a mere equitable charge on land — which is liable as such to be 
defeated by changes in the ownership of the land. The creation of 
a quasi rent charge in registered land by means of a registered 
charge belongs to the classification of charges, to be dealt with 
later on. 

2. Under the general law a charge of a sum of money on land — 
whether of definite amount as by way of portion in a settlement, or 
of indefinite amount as a charge of debts by a testator — cannot 
ordinarily be made completely valid unless accompanied by an 
assurance of some actual estate in the land. In a settlement of 
unregistered land the ordinary practice is to secure payment of a 

» Seo 1875, 8. 22 ; 1897, m. 6 (7), 9 (3) ; Vict. c. 26). 
1903, IT. 1 (3), 130. 131, 170, ff. 44, 45. » See In re Fraitr, [1904] 1 Ch. Ill, 

« Judgment Act, 1855 (18 & 19 Vict. 726. 
c. 15) ; Land Charges Act, 1900 (63 & 64 
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portion by vesting in trustees a long term of years, which can be 
made to cease on the portion or snm of money being raised and 
paid ; the interest of the trustees is, in effect, a chattel interest 
which comes to an end on payment of money charged on the land, 
though they are clothed with ample powers of entry, etc., for 
enforcing payment. An illustration of a chattel interest of indefinite 
duration, for securing payment of moneys charged on land, which 
ceases ipso facto on the money being paid, is afforded by a devise 
of freehold land for payment of debts before the Wills Act, 1837.* 

The registered charge presents analogies to these chattel interests 
on several points. It confers on the proprietor of the charge a 
strictly legal interest in the land, as distinguished from a merely 
equitable and defeasible right. It is an interest which, though not 
an assurance of the property in the land, confers on the proprietor 
the potentiality of alienating the land completely from the pro- 
prietor of the land. It ceases on the debt ceasing to exist. 

3. The registered charge resembles an ordinary mortgage by 
assurance of the legal estate in the mortgagor's land, with proviso 
for redemption, as such mortgages are regarded by Courts of equity, 
in that the whole estate and property in the land itself remains in 
the proprietor of the land, while the proprietor of the charge gets 
a complete security for enforcing payment of the debt. 

As already stated, the classification of the different kinds of 
registered charges will be referred to later on. Each kind has,, 
of course, statutory incidents according to the function which it is 
intended to perform. The present observations are directly to 
registered charges in general, and the features common to every 
kind of charge. 

4. The registered charge closely resembles those charges created! 
by Act of Parliament which take effect on the occurrence of th& 
event pointed out by the statute, and are independent of the 
execution or registration of any particular instrument. Such are 
charges brought into existence by the Death Duties Acts ; by these, 
and analogous Acts, money is charged on, or made payable out of, 
land as effectually as if a formal conveyance of some legal estate 
in the land had been made.* The interestjcreated by a judgment- 
mortgage in Ireland is another instance of legal charges created by 
an Act of Parliament without the necessity of execution of an 
instrument by the owner of the land, and is in many respects 
analogous to the registered charge under the Land Transfer Acts." 

* Burton Comp. (3rd ed., 1831), 866. c. 29 ; 21 & 22 Vict. o. 105). These Acta 
^ Sec Lord Adtoeaie y. Moray ^ [1905] are printed, and the cases on them com- 

A. C. 531. men ted on, in Madden's Registration of 

* See the Judgment-Mortgage (Ire- Deeds (2nd ed.), 82 el teq., 335, 35a 
land) Acts, 1850 and 1858 (13 & 14 Viot. 
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With respect to the exact juridical nature of a right — legal and 
good against the world — to receive money out of land, otherwise 
than by way of rent on a reversion, and independently of the owner- 
ship of the land, such a right may, so far as unregistered land is 
concerned, be either realty or personalty; except in the case of 
rent out of freehold land, such a right is usually personalty and not 
realty. The new statutory registered charge may perhaps be 
described as a legal right, which appears prima facie to be in the 
nature of personalty, to receive money from land independently 
of the ownership of the land. The tendency both of the new system 
and of the law of property in general, seems to be to assimilate rent 
charges in their juridical nature to other annual payments of money 
charged on land; in the definition of a "land charge" — mainly 
copied from the Land Charges Act, 1888— in r. 1 of the 1903 
Rules occurs the expression ** rent or annuity . . . charged . . . upon 
land," and the provisions of s. 44 of the Conveyancing Act, 1881, 
show the same tendency. 

It may be a question whether registered charges are to be 
regarded as realty or personalty according as analogous interests 
in unregistered land would be realty or personalty. Because, for 
instance, a rent charge in fee simple out of unregistered freehold 
land is realty, is an annuity charge in fee simple on registered 
freehold land to be therefore regarded as realty? Or, because a 
legal mortgage of unregistered land is personalty, is a mortgage- 
-charge on registered land to be therefore regarded as personalty ? 
It is submitted that the analogies from the general law with respect 
to rent charges and mortgages must be applied cautiously, and that 
the novel qualities of the registered charge may, in investigating 
its juridical character, be found to be such as to outweigh any 
presumption that these analogies are to be followed. 

Even if all interests conferred by registered charge are held to 
be personalty, it seems permissible to apply the analogy of an 
annuity which, although not charged on land solely and so not 
being realty, might yet have been transmitted to the heir and not 
the executor or administrator.^ But there seems to be some ground 
for believing that an annuity charged on realty only might be held 
to be also realty ; ® on this principle a perpetual annuity secured 
by a registered charge — an annuity-charge — on freehold land would 
be realty as much as is a rent charge issuing out of unregistered 
freehold land. 

With respect to sums of money other than perpetual annuities 

• See Auhin v. Daly (1820), 4 B. & Aid. « See Paf^om v. rartons (1869), L. K. 

59, 22 R. R. 623 ; Radbum v. Jertis (1840), 8 Eq. 260. 
3 Beav. 450, 52 R. R. 183. 
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secured by registered charge, although the law no doubt is still, 
broadly, that '^ a debt cannot descend to the heir," ^ yet there are 
two considerations to be borne in mind : in the first place, the 
registered charge does actually give to the proprietor a legal interest 
in the land, and not what is ordinarily known in English law as a 
** charge " ; in the next place, cases decided — under the Limitation 
Acts and otherwise — as to how far the principal and interest of a 
legal mortgage can be said to be charged on the land, and how far 
they are secured only by the personal covenant, tend to suggest that 
mortgage interest, arising directly from the land, may possibly be 
held to be much nearer juridically to a rent charge than when arising 
only from a personal covenant.^^ 

Sub-sec. 3. — Classification of Registered Estates and Interests. 

The Acts and Bules provide for two kinds of registered ownership 
of land, or estates in the land, and three kinds of other registered 
interests in the nature of incumbrances. There are thus to be con- 
sidered: (1) Freehold land; (2) Leasehold land; (3) Charges, in 
a narrow sense; (4) Incumbrances, in a narrow sense; (5) Land 
charges, in a special sense. 

1. Although '* freehold land" may be said to mean the same 
thing whether the land be registered or not, the ownership of 
registered freehold land is not quite the same thing as the owner- 
ship of the same land unregistered, whether in respect of the owner's 
rights, or the correlative rights of other persons. Every registered 
proprietor of registered freehold land has an estate in fee simple, 
subject to other interests and rights.^ This fee simple cannot be 
divided, either into estate for life and estate in remainder, or into 
legal and equitable estate (ante, p. 94) ; in this respect the title of 
the proprietor is treated much as though the theory of feudal tenure 
of land had been abrogated in favour of allodial ownership {ante, 
p. 47). Legal rights — in the sense of rights fully protected by law — 
identical in substance with the estate for life, equitable estate, etc., 
of ordinary law, may be created in registered land, but the methods 
of their creation and the provisions for their protection differ from 
those of the ordinary law. 

With respect to the rights of ownership vested in the proprietor 
of regbtered freehold land, apart from other persons' correlative 

• Brooke's Abr. " Annuity," 39. not arise directly from the covenant at 

^* See In re lAoyd, [1903] 1 Ch. 385, aU: Commissioners of Taxation y. Jenntjigs 

And cases there cited as to uiTears of (1898), 19 K. S. W. 193; Commissioners of 

mortgage interest under Limitation Acts. Taxaiion v. Armstrong (1901), 1 S. R. (N. 

Some Australian cases point the distinction B. W.) 48 ; Ivey v. Commissi</ners of Taxa- 

between the land and the covenant as the tion (1903), 3 K. B. (N. S. W.) 184. 
source of interest, and suggest that^ as ^ 1875, ss. 7-9, 30-32. 

regards registered laud, the interest may 
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rights, the fee simple of the proprietor is a statutory estate, and 
therefore does not necessarily confer the same rights ot property as 
an ordinary legal or equitable fee simple. For one thing, the estate 
cannot, as just stated, be divided into life estate and remainder, legal 
and equitable. A lease for years cannot be created so as to bear 
exactly the same relation to the reversion as under the general law ; 
the nearest analogy to the general law which is possible in such a 
case is the position held by a lessee who has a lease which is regis- 
tered as a leasehold title. If leases other than registered leasehold 
titles, estates for life or in tail, etc., are to be created, these cannot 
be carved out of the proprietor's fee simple exactly as under the 
general law, but must be created on a different plane, as it were, or 
" off the register." 

Although occupation leases for 21 years or less stand on a 
different footing from an estate for life or in tail, inasmuch as the 
former do not require any entry to be made on the register in 
order to be theoretically valid and practically safe, whilst the latter 
would be liable to be defeated for practical purposes unless protected 
by entry of a caution or restriction of some kind on the register, 
yet for the present purpose both kinds of estate illustrate what may 
be called the inherent or self-imposed limits to the rights conferred 
by the registered or statutory fee simple. The mere fact that the 
registered proprietor of the fee simple cannot create a registered 
lease for 21 years or less, or a registered life estate, eta, does not 
necessarily imply that he cannot create any such valid lease or life 
estate, but since a proposing lessee or purchaser cannot rely on 
protecting himself by registration, he must ascertain at his peril 
that no other person is entitled to object to the creation of the pro- 
posed lease or life estate. In this way a fiduciary proprietor is 
automatically prevented from creating such interests where these 
would defeat the rights of beneficiaries. 

The registered proprietor of freehold land has vested in him, as 
part of the statutory fee simple, " all rights, privileges, and appur- 
tenances belonging or appurtenant thereto " (1875, s. 7). Since the 
fee simple is an undivided one, conferring rights which under the 
general law might be conferred by the legal fee or the equitable 
fee, it seems only reasonable to place a corresponding construction 
upon the "rights, privileges, and appurtenances," so as to make 
them include rights in equity as well as at law ; but it may be 
difficult to decide exactly what "rights," etc., are to be included. 
There is one class of rights which, if not included in the present 
category, would perhaps constitute a casus omissus — the rights of a 
reversioner under the covenants and conditions of a lease for years. 
Put in a concrete form: Does the registered estate —as distinct 
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from the legal estate — cany with it the benefit of covenants and 
conditions, mnning with the land, which were entered into with a 
former owner when the latter had the legal estate ? This may be 
illustrated by the following : A. agrees to purchase from B. land 
subject to a lease for years, the lease containing usual coyenants 
and conditions for re-entry, etc., and A. pays his purchase money 
and registers the land without taking a formal conveyance (antCy 
p. 52). Whether the land be registered with absolute, or only 
with possessory, title seems to make no difference ; in one case the 
lease would be entered on the register as an incumbrance, and in 
the other it probably would not, though it might, be so entered. 
A. thus, though registered proprietor, has not the legal estate. Can 
he sue on the lessee's covenants in the lease, or enter for non-pay- 
ment of rent, etc. ? If these covenants and conditions so inhere in 
the land as to be " rights " or " privileges " belonging to it, then 
apparently A. would be in the shoes of B. just as though he were 
B.'s assign at law, and would have all the incidental remedies of a 
reversioner. The principles which underlie modern decisions on 
the rights of equitable assignees^ seem — when applied to the 
scheme of the Land Transfer Acts with respect to substituting the 
registered estate for other rights in ordinary land — to justify 
the proposition that the registered proprietor for the time being is 
to be taken as having, as part of and annexed to his registered 
estate, all rights which, either at law or in equity, could have been 
enforced by the owner of the land before registration. 

One argument in support of this view may be drawn from the 
corresponding enactment which describes the effect of the regis- 
tration of leasehold land.^ By s. 13 of the 1875 Act the new 
registered estate is to be subject to ''all implied and express 
covenants, obligations, and liabilities incident to" the leasehold 
estate described in the lease. If these covenants, etc., can be 
enforced by the freehold reversioner who has not registered his fee 
simple — and it will subsequently be suggested that they can — 
against any registered proprietor of the leasehold whether the latter 
have the legal estate in the term vested in him or not, this appears 
to afford some ground for holding that the covenants, etc., in an 
unregistered lease can, when the freehold is subsequently registered, 
be .enforced by a registered proprietor of the freehold land, irre- 
spectively of his having the legal estate vested in him. 

If this view is untenable, the question arises whether A. can 
enter against the lessee, and sue on the covenants, without getting 
in the legal estate from B. It seems clear that, in the event of his 

> See Bogen y. Eosegood. [1900] 2 Gb. 2 Ch. COS. 
388 ; Manchester Brewery y. Comnbty [1901] » 1875, b. 13 ; 1903, rr. 65-57. 
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gaming possession without legal proceedings, the lessee could not 
contest the legality of the entry ; it also seems clear that, in the 
event of its being necessary to bring an action for recovery of the 
land, or on the covenants, A. could, in the last resort, make B. a 
party, and so give the Court jurisdiction to vest B.'s legal estate in 
him, and thus enable A. to succeed in his action/ But it is sub- 
mitted that a broader view of the case should be taken, and that A. 
should be regarded as having, by virtue of his registered estate in 
fee simple, what may be called a " statutory equity " of such a kind 
Bs to give him a complete right to use every remedy which B. could 
have used as the lessee's reversioner, without the necessity of join- 
ing B. in an action.^ 

If the registered proprietor can be regarded as having the same 
estate after registration as before, so far as relates to rights and 
liabilities under existing leases, then s. 10 of the Conveyancing 
Act, 1881, would seem to confer on him all the remedies and rights 
of a reversioner who is entitled to the income of the land subject to 
the term. The principle laid down with respect to a mortgage — 
that it effects a severance of the reversion ^ — would seem to apply 
equally to a contract for sale, which effects an analogous separation 
of the legal and equitable estates. 

Bights analogous to, and answering the same purpose as, estate 
for life, equitable estate, etc., are, in relation to the registered 
estate, in the nature of incumbrances,*^ though they may other- 
wise, and in relation to other interests, resemble what are ordinarily 
known as estates. These rights will be treated of later on; at 
present it will be sufficient to state them shortly, regarded as 
incumbrances upon the registered estate or freehold land. They 
may be classed as : (i.) Incumbrances (including mortgages and 
charges) entered on the register; (ii.) Bights, liabilities, and 
interests not deemed incumbrances; (iii.) Unregistered estates^ 
rights, interests, and equities — as against fiduciary proprietors only ; 
(iv.) Estates, rights, or interests expressly excepted from regis- 
tration, including—in case of possessory titles only — those which, 
at the date of first registration, are adverse to or in derogation of the 
proprietor's title; (v.) Eights expressed or implied in entries on 
the register restricting the proprietor's powers of enjoyment or dis- 
position ; (vi.) Lien created by deposit of land certificate as security 
for money. 

i. The word " incumbrance " is used in more than one sense in 

* See AUen v. Woods (1893), 4 Reports Gh. at 547, 549; Antrim Land Co. v. Stewart, 
249, 68 L. T. 143: Antrim Land Co. v. supra. 

Stewart, [1904] 2 I. R. 357, 373. • Municipal Permanent Build. Soe. v. 

* See Bogers v. Eosegood, tupra, at 394, Smith (1888), 22 Q. B. D. 70, 73. 

398 ; Manehetter Brewery v. Coombs, supra, ' See, for mstance, 1875, 88. 50, 52. 

at 616, 617 ; Formby v. Barker, [1903] 2 
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the Acts and Bules^ being applied both to statutory charges and 
other mortgages, and also to some interests which are not, in ordi- 
nary English law, usually termed incumbrances at all ; ® the word 
is, in fact, often used rather in the sense in which " burden " or 
*' servitude " are used in Scottish and Boman Dutch law. On the 
other hand, " incumbrance " is applied to a mortgage other than a 
statutory charge. Using the word in its widest sense, the incum- 
brances entered on the register to which freehold land may be 
subject will include : — 

a. Mortgages existing when the land was registered ; ^ 

b. Statutory charges created subsequently ; 

c. Land charges ; i« 

d. Leases for more than 21 years, or for life, or where the occu- 
pation is not in accordance with the lease ; ^^ 

e. Freehold estates less than the fee simple ; ^^ 

/. Bights to mines and minerals, and incidental rights of entry 
and search, created subsequently to the registration of the land or 
to December 31, 1897, or proved to have existed previously ; ^ 

g. Bights, liabilities, and interests which are usually not deemed 
incumbrances, but are entered as such in the register after proof of 
existence ; ^* 

h. Liability to succession and estate duty.^ 

ii. In s. 18 of the 1875 Act a list of '' rights, liabilities, and 
interests " is given which " shall not be deemed incumbrances within 
the meaning of this Act." But the section has been considerably 
amended by the 1897 Act, and many of these rights which are not 
to ** be deemed incumbrances " are directed to be entered on the 
register, and are treated and referred to as incumbrances accordingly ; 
the owner of any such right may, apparently, have it entered on the 
register.^^ Mines and minerals will now prima facie pass by a trans- 
fer of the land,^'' so that land is not to be considered as prima facie 
liable to any quasi incumbrance in favour of an owner of the minerals. 
Succession and estate duty may still, in some cases, constitute a 
liability although not entered as incumbrances ; it is only a bona 
fide purchaser who is exempted from liability by reason of the non- 
entry on the register.^® 

One class of rights expressly preserved consists of " rights ac- 
quired or in course of being acquired under the Limitation Acts," 

* See preceding note. 213, 214. 

• 1875, 88. 5, 7 (1), 19; 1903, rr. 175- " 1875, 8. 18 (as amended by 1897,. 
181, 210, 217. sched. 1); 1903, r. 215. 

'• 1903, rr. 1, 170. " 1875, 8. 18 (as amended by 1897, 

• " 1875, 88. 50, 51 ; 1903, rr. 201-20o, ached. 1) ; 1897, s. 13; 1903, rr. 208-211. 
219 220 ** 1903 r. 215. 

» 1875, 88. 49, 52 ; 1903, r. 207. " 1875^ as. 30-^3 (as amended by 1897,. 

" 1875, 88. 18 (as amended by 1897, ached. 1). 
Bched. 1), 30-33 (as amended) ; 1903, rr. " 1897, s. 13 ; and see 1903, r. 210. 
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but this is by amendment also expressly ** subject to the proyisions 
of" the 1897 Act.^' The effect of those provisions is that the regis- 
tration of the land does not in itself operate to destroy any inchoate 
title by adverse possession or present it growing to maturity, unless 
— in the case of registration with other than possessory title where 
the adverse claim is not excepted — the land is transferred for value. 
In the case of registration with possessory title no transfer of the 
land would have any such effect 

The right of a person holding under an occupation lease or 
tenancy for a term not exceeding 21 years is also an interest not 
deemed an incumbrance so as to require entry on the register. This 
and the preceding provision as to adverse possession together cover 
practically all cases of possession, and thus except from the complete 
statutory effect of registration most rights evidenced by possession 
of the land — though, of course, there cannot strictly speaking be 
such a thing as a '' right " under an adverse possession which has not 
yet matured into a holding title. 

In addition to the list of rights, not to be deemed incumbrances, 
in s. 18 of the 1875 Act, r. 255 of the 1903 Rules provides that 
rights appertaining to land or enjoyed therewith, etc., are not to be 
deemed incumbrances. This provision seems to refer to the enact- 
ment in s. 7 of the 1875 Act (amplified in 1903, r. 254), by which 
a proprietor has vested in him ^'all rights, privileges, and appur- 
tenances belonging or appurtenant " to the land ; it is only necessary 
where the servient land is also on the register, as it would only be 
in such a case that there would be any danger of the servient land 
being freed from the burden by the effect of registration. S. 7 and 
r. 254 would, of course, be useless on this point, but for the provision 
in r. 255, which prevents the owner of the servient land from claim- 
ing to hold his land free of the burden imposed for the benefit of 
the dominant land. An amendment to s. 18 directs that if an 
easement is registered as an incumbrance, the dominant and servient 
tenements are to be defined, when practicable. 

iii. A person who would ordinarily be called a trustee is usually 
referred to in the Acts and Rules as a proprietor who is not entitled 
for his own benefit, a person in a fiduciary position, etc., and the 
word " trustee " is not usually applied to a proprietor once placed 
on the register ; ^ there seems to be no instance in the Acts and 
Rules of beneficial ownership by a registered proprietor being dis- 
tinctively referred to, though the " beneficial " ownership of unregis- 
tered land is referred to.^ " Fiduciary proprietor " and " beneficial 

>• 1875, «. 18 (6), M amended by 1897, policy— of avoidiDg the word " trustee "— 

Bohed. 1 ; 1897, 8. 12. is adopted with respect to ** legal estate " ; 

*• See, for instance, 1875, ss. 7, 68, 83 ante, p. 64. 
(1-3), amended ; 1897, s. 6. The same " See, for instance, 1897, s. 8 (6). 



8. 1. StB-s. 3.] FREEHOLD LAND. Ill 

proprietor " seems to be well adapted to express the different cha- 
racters of a proprietor who is a trustee and of one who is not ; each 
has the same statutory estate, in this respect not answering exactly 
to trustee and beneficial owner in ordinary law, since the beneficial 
owner may have only an equitable estate whilst the trustee will 
usually have the legal estate. The registered estate is only held 
subject to unregistered estates, rights, interests, and equities in other 
persons where the registered proprietor is a fiduciary proprietor, and 
it is only as between the fiduciary proprietor and his beneficiaries 
that the registered estate is so subject; on the registered estate 
being transferred to a person who takes for his own benefit — becoming 
a beneficial proprietor — it ceases to be subject to the rights which 
are neither registered nor notified in any way on the register.^ 
The principle of the system, with respect to the protection of the 
interests of beneficiaries in land vested in a fiduciary proprietor, is 
that the latter shall either be unable to transfer the land at all 
without the consent of other persons who are not proprietors, or 
fulfilling some other similar condition, or else that he shall not be 
able to transfer to any one who can honestly claim to be a beneficial 
proprietor; this is effected by entering on the register notice in 
some way of the beneficiaries' interests, or cautions, inhibitions, and 
restrictions generally on the proprietor's powers of disposition, as 
mentioned ante, p. 71. 

iy. Estates, rights, and interests ^'excepted from the registra- 
tion" — to use a phrase frequently occurring in the Bules — are 
either entered on the register as expressly excepted, which may be 
done where an absolute title is applied for and a qualified title 
registered; or these estates, etc., are excepted, by the statutory 
effect of registration with possessory title, as being '^ adverse to or 
in derogation of the title of such first registered proprietor, and 
subsisting or capable of arising at the time of the registration." ^ 
By "adverse to or in derogation of" the proprietor's title seems 
to be meant both adverse claims properly so called, and also such 
non-adverse interests as those of a tenant or a cestui que trust. 

V. Eights which entitle the owner to enter restrictions on the 
register, and so prevent the proprietor from disposing of the land 
except with the consent of specified persons, or on other similar 
conditions, are usually such rights as indicate the proprietorship of 
the land to be fiduciary. These rights may appear on the register 
with a greater or less degree of particularity, but their exact nature 
does not affect the nature of the proprietor's estate. 

vi. The deposit, or notice of intended deposit, of a land 

«« 1875, 80. 7, 30 (amended by 1897, [1892] A. C. at 605. 
6ched. 1}. See HeritdbU, eU. Co, v. Millar, ^ 1875, ss. 8, 9 ; 1903, rr. 48, 49. 
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certificate as security for money, creates a lien on the land which 
differs in its nature from other merely equitable interests in regis- 
tered land,^ and the subject will be dealt with subsequently. 
Except in so far as the possession of such a lien entitles its o¥mer 
to protect himself by means of an appropriate entry on the register, 
the registered estate of the proprietor of the land is not affected : 
when a notice, or other restrictive entry, is registered, the position 
of the proprietor resembles that of a fiduciary proprietor rather than 
a proprietor holding subject to a registered charge or incumbrance 
for securing money, inasmuch as the lienee has no specific statu- 
tory rights for enforcing his security conferred upon him, but merely 
the right, as a practical result, of restricting the proprietor's powers 
of disposition. 

2. The enactments, which state that the proprietor of freehold 
land has an estate in fee simple, are direct and positive (aTUe, p. 105) ; 
the enactments relating to the estate of a proprietor of leasehold 
land are not so simple. * Begistration as proprietor is to '^ be deemed 
to vest in " the proprietor ** the possession of the land ... for all 
the leasehold estate " described in the lease on which the title is 
founded.^ The meaning evidently is that the proprietor is to be 
regarded as being lawfully in possession under the lease, but, of 
course, actual possession is not necessary in order to secure the 
statutory benefits of registration, any more than actual seisin of 
freehold land is necessary. The firat proprietor would not be 
registered — even with possessory title— until he had given some 
evidence of being entitled under a lease '^ in possession " as dis- 
tinguished from a lease '' in reversion," and no question, as to the- 
possession or entry required to constitute an estate for years as dis- 
tinguished from a mere interesse termini, could be raised sub- 
sequently. 

Where the land was before registration held on a lease for life,, 
and not years, the estate would technically be freehold, and the- 
enactment as to registration being deemed to vest the possession 
would not strictly apply, unless " possession " be taken in that case- 
to mean seisin. In modern law there is no practical distinction 
between freehold and leasehold land with respect to the kind of 
possession required to evidence title, when a leasehold interest has^ 
once ceased to be an interesse termini ; freehold and leasehold land 
are treated in the Acts and Bules as equally the subject of owner- 
ship, the only difference in this respect being in the length of time 
for which that ownership lasts. Apart from this difference in the 
duration of the estate, the only practical distinction between. 

" 1897, 88. G (8), 8 («); 1903, rr. 243- " 1875, 88. 13, 35 ; 1903, r. 55. 
251. 
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registered freehold land and registered leasehold land, as subjects of 
property, is the existence of the necessary obligations by way of cove- 
nant and otherwise, between the proprietor of the leasehold and the 
owner of the reversion. Begistered leasehold land is indivisible, 
as regards successive estates and legal or equitable estates, just as 
freehold land is, and is, in the same way, subject to other rights 
which, in their relation to the leasehold land, are in the nature of 
incombrances. The six classes of rights, enumerated in the case of 
freehold land (ante, p. 108), also constitute incumbrances, with but 
little difference, on leasehold land. But, as mentioned above, the 
registered leasehold estate is also subject to another class, viz. " all 
implied and express covenants, obligations, and liabilities incident 
to " the leasehold estate described in the lease ; ^ this raises a 
difficulty similar to that referred to in the case of registered free- 
hold land, where the latter was, before registration, subject to a 
term of years, viz., whether the registered proprietor, for the time 
being, of the leasehold land occupies the same relation, with respect 
to their mutual rights and liabilities, to the owner of the freehold 
reversion, as before the leasehold land was registered. The express 
enactment as to the land being subject to the covenants, etc., 
quoted above, leaves no room for doubt as to its being intended 
that these mutual rights and liabilities should be preserved ; but a 
question might be raised as to whether, in the event of the first 
proprietor being registered on the faith of an equitable title only, 
he-- and, in any event, whether his title were legal or equitable, his 
successors in title, registered proprietors for the time being — stand 
in substantially the same position as would persons haying the 
legal estate in the term, and being legal assignees of it, suppos- 
ing the land was not registered. The inconsistency between 
expressly permitting a person who is only equitable assignee to 
get what is really a legal title, and impliedly making that title 
inferior to the title for which it is practically substituted, is so gross 
as to make it difficult to conceive that the enactments could be 
interpreted otherwise than as placing the registered proprietor in 
the same position in relation to the freehold reversion and other- 
wise, as a person with a technically complete legal assignment of 
the term. It seems to be in accordance with the principles relating 
to equitable assignment referred to ante, p. 107, as applied to the 
scheme of the Acts, that the benefit and burden of the covenants, 
etc., should be vested in the reversioner, and in each successive 
registered proprietor of the leasehold land, in the same manner as 
they would be vested at law, by complete legal assignment, with 
respect to unregistered land. Unless this view of the system is 

" 1875, 8. 13 ; 1903, rr. 55-59. 

T 
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adopted, the pennission for an equitable assignee of a leasehold 
to become registered proprietor becomes a misleading nullity, and 
the necessity for seeing that the first registered proprietor, and 
each succeeding registered proprietor, has the technical legal estate, 
would be imposed on every purchaser and mortgagee ; this would 
make the provisions for registration of statutory instruments of 
transfer, and inquiry into the title of the proprietor for the time 
being only — in the case of absolute titles, completely useless and, 
in fact, nugatory. 

' 3. As already stated (ante, p. 102), the analogies in the general 
law, by which a registered charge may be best described, furnish a 
basis for classification of registered charges. Air present registered 
charges in the narrow 'isense only — excluding registered incum- 
brances and land charges— are under -consideration. These may be 
divided into : (i.) Mortgage-charge ; (if.) Gross-charge ; (iii.) Annuity- 
charge. This nomenclature is not used in the Acts or Bules, but 
some such names must be made use of in dealing with the difierent 
divisions of charges. 

i. The charge which occupies the most prominent position in the 
system is the charge by way of mortgage, and this is accordingly 
here called a "mortgage-charge." 

' The scheme of mortgages over registered land, by means of a 
charge without vesting in the mortgagee — for. any purpose — the 
ownership of the mortgagor, seems intended to effect the reform 
recommended by the minority Report of 1870 — *' doing away with 
our present anomalous system of mortgages, under which the mort- 
gagee is in law the owner of the land when, in fact, he is only 
owner of money for which the land is security" (ante, p. 16). 
The view of mortgages taken by Courts of equity, that the mort- 
gagor remains owner of the land, has been adopted in the new 
scheme. The security is effected by giving the mortgagee statu- 
tory powers by means of which he may enforce his security, in- 
stead of the legal ownership with limited powers of exercising that 
ownership.^ The fact that the mortgagee does not take a transfer 
of the land itself, but only a charge over it, does not seem to make 
his security a merely equitable mortgage. One essential character- 
istic of an equitable mortgage in ordinary law is that the aid of the 
Courts is required by the mortgagee, by reason of his not having the 
legal estate and so not being able to realize by selling the property.* 
This characteristic — the necessity for the aid of the Courts — is absent 

*' 1875, 88. 22-27. statutory registered charge ander the 

^* See Fisher on Mortgages (5th ed.}, Land Transfer Acts is a ** pare equitable 

para. 24, and the two cases there cited. mortgage '' : 8 Encycl. Forms, 457. Bat 

The learned editor of Fisher on Mortgages the passage is hastily written, for a repealed 

has recently expressed the opinion tliat a section (1875, s. 81) is referred to. 
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from a statatory charge which contains a power of sale, for by 8s. 26 
and 27 a mortgagee under such a charge may foreclose or sell as 
though the land had been transferred to him. To class a security 
of this kind among equitable mortgages is to cause unnecessary con- 
fusion; the interest of the mortgagee is, it is submitted, a legal 
interest as being conferred on him by statute,^ and should therefore 
be classed among legal mortgages. 

The estate vested in a proprietor of freehold or leasehold land, 
and the extent of the title thereby warranted, are the subjects of 
express enactment. But the interest vested in a mortgagee — or 
" proprietor of a charge " — is not expressly described ; nor is any- 
thing expressly said as to the extent to Which the title to the charge 
is warranted, the only enactments on this point being amendments 
to ss. 22 and 40 of the 1875 Act, by which charges are made subject 
to the provisions relating to qualified and possessory titles, and a 
tiyksferee of a charge is not affected by any invalidity in the charge 
of which he had no notice. As between themselves charges take 
priority in the order in which they are registered, not the order in 
which they are created (s. 28). The amendment relating to qualified 
and possessory titles, above referred to, seems to mean that a charge, 
like a transfer for valuable consideration (ss. 30-32), is not to affect 
rights excepted from the registration ; and the inference to be drawn 
seems to be that a charge, duly completed by registration, is in all 
cases to be regarded as vesting in the proprietor of the charge pro 
tanto the warranted title which the proprietor of the land could 
confer. On the other hand, the amendment relating to transfers of a 
charge, also referred to above, by which a bon& fide transferee of a 
charge is not to be affected by any invalidity in the charge, might 
be taken to imply that the original proprietor of the charge does 
not receive any warranty of title by virtue of his registration. This 
latter enactment is not, however, conclusive, for ** registered disposi- 
tions " by the registered proprietor of the land — which must mean 
transfers and charges — are spoken of in the Acts in such a way as to 
imply that they stand on the same footing with respect to warranty 
of title.* The decision in AtL'Gm, v. Odell^ is in favour of the 
original mortgagee or proprietor of a charge having conferred on 
him a warranty of title similar to that conferred on a transferee of 
land for value. In that case it was decided that the respondent Odell 
was entitled to indemnity on the footing of his having suffered loss 
by being removed from the register. Now Odell did not claim as. 
original proprietor, but as transferee from an original proprietor, of a 

*• Mercer v. Liverpool Ry., [1903] 1 »' [1005] W. N. 81. On appeal, tha 

K. B. at 661, 662. case was heard by the Conrt of Appeal on 

3* See, for instance, 1875, ss. 49, 98; the 7th and 8th of December, 1905, when 

1897, 88. 6 (8), 7. judgment was reserved. 
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charge; n'eTertfaeless s. 40 of the 1875 Act, which might have 
seemed to be material, was not referred to, and the principle of the 
decision appears to have been that the warranty of title, which must 
be implied in order to give the right to compensation, applied to 
any person who was de facto registered as proprietor of a charge. 
Moreover, even s. .40 only declares that a transferee is not to be 
affected by an invalidity of which he had not notice, and does not 
purport to give the transferee the benefit of any warranty of title 
such as is done in the case of transfers of land. For these reasons, 
it is submitted that the omission of any express and aifirmative 
enactment as to the intefest conferred on an original proprietor of a 
charge by registration, as t<y the extent of title warranted where the 
land is registered with absomte title, and as to the interest and title 
of a transferee of a charge, isb not to be taken as implying that an 
original mortgagee — proprietor of a charge — is in any worse position 
than a transferee of land ; rather, the proprietor of a charge seems 
to be entitled to rely on the entries in the register as conferring on 
him a title similar in degree, as far as possible, to that conferred on 
a proprietor of land. 

The same omission — the want of a specific enactment as to the 
title of a mortgagee — occurs in the Land Eegistry Act, 1862 ; but 
there is some actual authority that the proprietor of a mortgage, 
under that Act, has as good a title pro tanto as the proprietor of 
land. It has been decided that the purchaser from a mortgagee, 
whether the mortgage were created before or after the first registra- 
tion of the land, has as good a title as if he had purchased direct 
from the proprietor of the land.^ The Australian Statutes also 
expressly warrant only the title of the proprietor of land ; but it 
has never been suggested that the title of a mortgagee is not 
equally secure, and the view that the title of a mortgagee is equally 
secure has been taken by the Privy Council.^. 

The proprietor of a mortgage-charge, or mortgagee, may be said 
to have a registered interest, though not an estate in the land ; this 
statutory interest consists — by express enactment — of four groups 
of rights,^ viz. (a) the benefit of covenants by the proprietor of the 
land, or mortgagor, for payment of the principal sum and interest, 
and — in the case of leasehold land — to pay the rent, etc., and 
observe the lessee's covenants ; (t) power to enter into possession of 
the mortgaged land ; (c) right to foreclose ; (d) power to sell and 
transfer the mortgaged land. These rights and remedies will be 
dealt with in detail in a subsequent chapter. For the present it is 

" See B9. 20, G3 of the 1862 Act; In re 156. 
Hiehctrdaon (1871). L. R. 12 Eq. 398, 13 « Gibbs v. Messer. [1891] A. C. at 254. 

Eq. H2; Jn re Winter (1873), L. B. 15 Eq. " 1875, as. 23-27 ; 1897, B. 9 (2). 
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intended to make some general observations only on mortgage- 
charges in order to show the nature of the interest vested in the 
proprietor of the charge, or mortgagee. 

The interest of the mortgagee is, by the Acts, a " charge " upon 
the " land " of the proprietor ; it is, however, something more than 
a charge as ordinarily understood in English law, for this nearly 
always carries with it the notion of a merely equitable right, liable 
to be defeated by the legal estate getting into the hands of a 
stranger. The interest of a registered proprietor of a charge, how- 
ever, being statutory, is certainly a legal interest — in the sense of 
being completely valid against the world (ante, p. 115); and, as 
the registered fee simple of a proprietor of land is a legal interest 
of the same kind whether he be registered with absolute or 
possessory title, and notwithstanding that he has not the technical 
'^ legal estate," so the interest of the proprietor of a charge is a legal 
interest of the same kind whether the land be registered with 
absolute or possessory title, and whether the proprietor of the charge 
have the technical legal estate or not. And, like the estate of the- 
registered proprietor of the land, the registered interest constituted 
by the charge is a composite interest, having properties and charac- 
teristics analogous both to legal and equitable rights under the 
general law.^ The registered mortgage-charge is, in fact, as nearly 
as possible identical in its nature with heritable bonds and disposi- 
tions in security in Scottish law, mortgages in South African law,, 
and mortgages under the Australian system. A heritable bond in 
Scottish law is a security by which the land is pledged or burdened,, 
but not transferred;®*^ a mortgage in South Africa, under the 
Boman-Dutch law, is a complete and legal burden or charge, as 
distinguished from an alienation of the dominium ; ^ a mortgage 
under the Australian system is a complete legal interest by way of 
charge, as distinguished from a transfer of the ownership of the 
land.88 

Although a mortgage-charge is not an assignment or conveyance 
of the mortgagor's estate, yet it would operate as a complete charge 
over everything which he could have assigned as being included in 
his ** land " ; for instance, all rights, privileges, and appurtenances " ®^ 



'^ Sec ante, p. 93, note 21. The 
composite nature of the statutory registered 
mortgage under the Aubtralian system is 
fully set out in Payne y. Beg, (1901), 26 
V. L. B. at 752. 

»• Bell's Principles (8th ed.), para. 900. 
And see Lord Advocate v. Moray ^ [1905] 
A. C. at 548. 

' »•* Jo$ff Y. Mulder, [1903] A. C. at 191, 
198. 

»• GUfU V. 3f«Mer, [1891] A. C. at 254 ; 



and see the enactments and cases cited in 
Hogg's Aust. Torrens Syst. 941, 942, notes 
37, 38. 

" 1875, SB. 7, 13, 80, 35; 1903, r. 254. 
And see the New Zealand case of Dunbar 
V. Deal (1888), 7 N. Z. B. 9, where it was 
held that the mortgagee had the benefit of 
an equity over a covenant running with 
the land, which benefit the mortgagor could 
not defeat. 
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which are vested in him as proprietor of the land, including, it 
would seem, the benefit of covenants running with the land. 

The general analogy of a registered charge to an Irish judgment- 
mortgage has been mentioned ante, p. 103. The analogy is, of course, 
most complete as regards the mortgage-charge. The scheme of the 
Irish Acts is that a judgment creditor, on filing an affidavit of 
his debtor s ownership of land, obtains a security over the land 
mentioned in the affidavit, as though the debtor had executed a 
mortgage of it in favour of the creditor. Bys. 7 of the Judgment- 
mortgage (Ireland) Act, 1850, the registration vests in the creditor 
all the estate of the debtor in the land subject to redemption, as 
though it had been conveyed to him subject to redemption, and by 
s. 5 of the Act of 1858 entry of a memorandum of satisfaction at 
once revests in the debtor the legal or other estate in the land 
afiected by the registration. The judgment-mortgage resembles 
the mortgage-charge in that it constitutes a complete legal charge 
•over the land without actual conveyance of any estate in the land, 
the charge being vacated by a mere entry of satisfaction ; it difiers 
from the mortgage-charge inasmuch as it purports to derive its 
•efficacy from the supposed efiect of an implied conveyance of the 
•debtor's legal or other estate in the land. This difierence does not 
afiect the analogy as much as might be thought. Under ss. 2G 
and 27 of the 1875 Act the proprietor of the mortgage-charge is 
entitled to foreclosure and sale " as if the land had been transferred 
to him by way of mortgage subject to a proviso for redemption," 
and is also entitled to transfer the land " as if he were the regis- 
tered proprietor of such land." Each security is in reality 
effected solely by the operative effect of the relative statute, a 
legal interest by way of charge or incumbrance being created, 
and necessary powers of realizing being conferred on the 
mortgagee. 

One probable result of the statutory characteristics of a mortgage- 
-charge is that it will be considered to be governed by the lex loci 
-sitse, rather than by the lex domicilii of the owner, much as Scottish 
heritable lends are considered, for purposes of deciding by what law 
Ihey are governed, to be immovable property .*° The interest of the 
owner is an indivisible one, primarily evidenced by the entries on 
the register, and not by the charge certificate; the analogy of a 
debt, evidenced by deeds which can be carried out of the jurisdic- 
tion, will not therefore apply.*^ 

The extent to which rights, usually secured to mortgagees of 

^ *• See In re Fitzgerald, [1904] 1 Ch. (N. S. W.) 184 ; Payne v. Rex, [1902] A. C. 

r>73, 588. at 500. And contrast Cammusioner of 

*i See the Augtralian cam of J«y v. Slwrn^fi v. Bope, [1891J A. O. 476, where 

Ommiwionere of Taxation (1903), 3 S. B. the laud was Bubject to the general law. 
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unregistered land by the possession of the legal estate, are secured 
to the registered proprietor of a statutory mortgage-charge, forms 
a test of the practical value of the new statutory charge, and 
illustrates its general nature. The chief reason for the legal estate, 
in mortgages of unregistered land, being considered necessary for 
the protection of the mortgagee, is that he may be able to confer 
it on a purchaser when selling under his power of sale, and may be 
able to get the benefit of any covenants running with the land 
which may have been entered into with the mortgagor by oth^r 
persons. The principle of conferring on a mortgagee statutory 
power to vest the mortgagor's legal estate in a purchaser, without 
having it vested in himself, was introduced by Lord Cranworth's 
Act,^ though the corresponding provisions in the Conveyancing 
Act, 1881, have been diflferently construed.*^ One practical objec- 
tion to a mortgagee of unregistered land not taking a conveyance 
of the legal estate from his mortgagor is that, unless this be done, 
there is a risk of the legal estate being vested in some one else to 
the detriment of the mortgagee. But there can be no doubt as 
to the efficacy of the provisions in the 1875 Act for enabling the 
registered proprietor of a mortgage-charge to pa9S to the purchaser, 
on sale under the charge, the estate of the registered proprietor of 
the land ; ^^ and since the registered proprietor of the land cannot, 
by any transaction with the land, defeat the rights of the registered 
proprietor of the charge, or affect the title of a duly registered 
purchaser from the latter, the practical objection above mentioned, 
to a mortgagee of unregistered land leaving the legal estate in the 
mortgagor, will not apply to the case of a charge on unregistered 
land ; the registered proprietor of the charge cannot be injured by 
leaving the registered estate vested in the registered proprietor 
of the land, so far as any acts of the latter are concerned. Of 
course, all tmnsacUoiis, in the case of possessory title, are subject 
to any adveise rights existing at the time of first registration, 
but this does not affect the argument as to the necessity or non- 
necessity of vesting in the registered proprietor of a charge any 
actual estate of the registered proprietor of the land; if the 
technical legal estate is in the registered proprietor of the land, 
the registered proprietor of the charge has nothing to fear from it, 
and if the legal estate is not in the registered proprietor of the 
land, that is a matter of title prior to first registration as to which 
the registered proprietor of the charge will have to satisfy himself. 

** 23 & 24 Vict. c. 145, bs. 11, 15; " In re Hodion and Howe*8 Cont. 

Conv. Act 1881, as. 19 (1), 21 (1). See (1887), 35 Ch. D. 6C8. 
HiaU V. Hillman (1871), 25 L. T. 55 ; In ** See the casos nndor the Land 

re Solomon and Meagher's Cont (1889), Begistry Aot, 1862, cited ante^ p. 116, 

40 Ch. D. 508. note 32. 
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The argument, of course, proceeds on the view that the registered 
estate is not identical with the legal estate (ante, p. 90). 

The other reason mentioned, for conveying the mortgagor's 
legal estate in unregistered land to a mortgagee, is that the 
mortgagee may be in the position of a legal assignee with regard 
to covenants running with the land. Two illustrations may be 
given : (a) Where freehold ground rents — i,c, freehold land subject 
to long leases — are mortgaged, and the mortgagee desires to take 
advantage of the condition for re-entry, etc., contained in the leases, 
as against the lessees or their assigns ; {b) Where leasehold land 
is mortgaged — either by assignment or sub-demise — and the 
mortgagee desires to take advantage of the covenants in the lease, 
as against the lessor or reversioner for the time being of the 
mortgagor. In these cases the mortgagee is not considered to have, 
where the land is unregistered, a proper and effectual remedy — in 
the first case against the lessees, in the second case against the 
reversioner — unless he has the legal estate vested in himself. What 
is the position of a registered proprietor of a mortgage-charge over 
registered land under these circumstances? And, to put the strongest 
case, let it be assumed that the registered proprietor of the land 
is registered with possessory title and has in each case given a 
statutory charge in the prescribed form without any additional 
stipulation, and without purporting to give any conveyance of the 
legal estate. The question is analogous to the question as to the 
rights of a registered proprietor of laud, without the legal estate,, 
against the lessee of a preceding unregistered owner of the freehold,. 
(ante, p. 107) ; it is, however, nftuch more difficult to deal with 
satisfactorily, since the registered proprietor of the charge is not 
in the position of an equitable assignee, in the absence of some 
express stipulation in the instrument of charge itself. S. 25 
of the 1875 Act authorizes the mortgagee to enter on the land 
charged or into receipt of the rents and profits, subject to the 
liabilities of a mortgagee in possession. The mortgagee could, no 
doubt, under this statutory power, take possession and collect rents 
from tenants in the oMinary way ; but if it were desired to exercise 
any specific power such as re-entry for breach of covenant, etc.,. 
against the mortgagor's lessee, the mortgagee might have to join 
the mortgagor as a party to any necessary action. The practice of 
inserting in the statutory charge a grant of the legal estate to the 
mortgagee has been adopted in order to get rid of any necessity 
for joining the mortgagor, and to enable the mortgagee to take 
advantage of the covenants with the mortgagror as the latter's 
assignee. This practice, however, seems to be an extremely unsatis- 
factory one and likely to lead to great complication in title ; 
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moreover, it yet remains to be seen whether the dicta in Capital 
and Counties Bank v. Rhodes*^ as to the necessity for the technical 
legal estate being in the mortgagee, will be upheld when the 
question really comes up for decision, and whether the insertion 
of a grant of the fee simple in a statutory charge is properly 
allowed by the registry. It is submitted that it would be more in 
accordance with the principles of the system and the wording of 
the rules relating to the form of statutory instruments,*^ if the 
addition of a grant in fee or of the term were not made to the 
statutory charge. If in any particular instance, such as those now 
under consideration, it were desired to give the mortgagee power 
to sue on, or otherwise to take advantage of, the covenants, etc., of 
another person with the mortgagor, it is submitted that an express 
authority to that effect — as by a power of attorney clause — could 
be inserted in the instrument of charge, and would answer the 
purpose better than a grant of the legal estate; or the rights of 
the mortgagor to sue on covenants might be assigned, as choses 
in action, to the mortgagee and notice given to the covenantors.*'' 
Under very special circumstances, the mortgagee might, of course, 
take a statutory transfer of the land which would eflfectually vest 
the mortgagor's fee simple or leasehold estate in him. It is also 
submitted that the provisions of the Conveyancing Acts, which 
enable a mortgagor who has not the legal estate in unregistered 
land to sue on, and take advantage of, the lessee's covenants and 
the conditions of re-entry in a lease, will enable a mortgagee of 
registered land to do the same when entitled to the income of the 
land leased.*^ Notwithstanding that, as a matter of technical title, 
the mortgagee will not have any such reversion as he would have 
in unregistered land upon a lease being created by the mortgagor 
under s. 18 of the Conveyancing Act, 1881, he would— as "rever- 
sioner" under s. 10 — be entitled to disregard and nullify any 
attempt by the mortgagor to accept a surrender of the lease. 

A mortgage-charge itself may be mortgaged, and a registered 
sub-charge created,*^ implying the same covenants and powers as a 
charge over land. The sub-mortgagee appears to be in the same 
position, as regards his remedies against the original mortgagor, as 



*» [1903] 1 Ch. at 647, C54. The 
quMtion did not ariso for decision in this 
case, becanse it was held that the Bank 
had got in the legal estate from Bhodes. 

" See 1903. rr. 97, 100, 158. These 
rules correspond to rr. 106 and 107 of 1898, 
referred to in Capital and Ckmntie« Bank 
V. Rhodes, supra, at 640, but have been 
considerably modified. 

*^ See King y. Victoria Insurance Co.^ 
[1896] A. O. at 254; Manchester Brewery 
V. Coombi, [1901] 2 Ch. at 619. And see 



Ocean Accident Corporation ▼. U/ord Gas 
Co., [1905] 2 K. B. 493, as to a mortgagee 
without the legal estate standing in the 
shoes of the mortgagor for the purpose of 
suing on the latter's covenants. 

« Conv. Act, 1881. s. 10; Municipal 
Perm. Build. 8oc. v. SmUh (1888), 22 Q. B. J>, 
70, 73. It has been held that a mortgagor 
cannot accept a surrender of a lease which 
he has created under s. 18: lidbbins y. 
Whyte, [1906] 1 K. B. 125; p. 285 post. 

« 1897, 8. 22 (6)(c); 1903, rr. 178-181. 
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though he had received a complete assignment of the original charge, 
including the power to sue the mortgagor. 

ii. Although the group of sections in the 1875 Act relating to 
registered charges (ss. 22-28) is headed ** mortgage of registered 
land," yet the provisions of these sections — even including fore- 
closure — ^apply equally to a charge of any gross sum of money, 
whether by way of mortgage or otherwise ; provisions relating to 
interest, etc., may be negatived. The nature of a charge by way of 
mortgage, or mortgage-charge, and a charge of a gross sum not by 
way of mortgage, or a gross-charge, is precisely the same ; under 
the general law, a mortgage would usually be e£fected by a convey- 
ance of the whole of the mortgagor's estate, and a gross sum such as 
a portion would be secured by the creation of a term of years. The 
creation of a gross-charge— a charge of a gross sum of money simply, 
without interest, and without powers of sale or foreclosure, or cove- 
nants for payment — would answer to the creation of a term of years 
for the purpose of raising money at some future time ; when it 
became necessary to raise the money, it would, of course, be necessary 
— ^assuming the money to be raised otherwise than by sale of part of 
the land — either to create a mortgage-charge with all the usual 
provisions securing repayment to the mortgagee, or an annuity- 
charge— perpetual or for a definite number of years — ^as consideration 
for the gross sum received. 

iii. An "annuity-charge" is authorized by s. 9 (3) of the 1897 
Act. In terms, all the provisions of the Acts relating to registered 
charges are made applicable to the annuity-charge ; as a matter of 
practice, many of these provisions could not well be applied, and as 
a matter of construction only it is probable that the practical view 
of excluding some of those provisions would prevail. The juridical 
nature of the annuity-charge, and of the other registered charges, is, 
however, the same. The provisions of s. 44 of the Conveyancing Act, 
1881, will apply to the annuity-charge; these provisions, with the 
provisions of the Land Transfer Acts, will enable the proprietor of 
an annuity-charge to have all the practical advantages enjoyed by 
the owner of a rent-charge under the general law. Practically, a 
perpetual annuity charged on land is undistinguishable from a rent- 
charge. Juridically, there is a strong tendency in modern law 
towards complete assimilation between a rent-charge and a perpetual 
annuity charged on land ; in the case of registered land, it is not 
only possible to create, by means of an annuity-charge, an interest 
having precisely the same rights of property as an ordinary rent- 
charge, but there appears to be no other method of doing so in such 
a way as to secure with certainty the benefits of the registered title 
of the proprietor of the land. 



s. 1, SuB-S. 3] EEGISTERED INCUMBRANCE. 123 

4. A statutory charge is necessarily created over registered land. 
An incumbrance, created before any application has been made to 
register the land, may also be registered Tvhen the land has been 
placed on the register.^ The provisions on the subject are meagre ; 
their intention appears to be to place these " incumbrances " on as 
nearly as possible the same footing as statutory charges. The 
incumbrancer's title must be proved, and this would seem to indicate 
that only a qualified or absolute title would be registered, though 
the practice of the registry seems to be to register possessory titles 
also ; ^^ being created before registration of the land, the title will not 
necessarily fall into the same class with the title to the land, as is 
the case with charges created after registration under s. 22 of the 
1875 Act. The provisions for registration of these incumbrances, 
and especially the provision for rectification of the register, in the 
event of a sale of the land being made by a mortgagee under such an 
incumbrance (r. 151) — who will, of course, usually have the legal 
estate vested in him — illustrate the scheme of the system as to 
registration with possessory title being in effect the registration of 
the land in the name of the apparent owner, leaving persons with 
paramount rights to come in and get themselves placed on the 
register; the position and value of the legal estate is also illus- 
trated, as being in effect turned into a right of entry or restitution, 
which is a completely secured right of property enforced by appro- 
priate alterations being made in the register. 

5. A *^ land charge " is only mentioned, and then only twice, in 
the 1903 Rules.^^ Although a land charge is a legal and completely 
valid incumbrance on unregistered land simply by virtue of regis- 
tration under the Land Charges Acts, 1888 and 1900, the proper 
inference from r. 170 appears to be that, where the land is registered, 
the land charge, until registered as charges under the Land Transfer 
Act are registered, has no greater effect than an unregistered statu- 
tory charge under s. 22 of the 1875 Act would have. Land charges 
appear to be placed on the same level as registered charges under 
8. 22 with respect to warranty of title ; when the land is registered 
with possessory title it may be important to register the land charge 
under the general Acts of 1888 and 1900, although if the title is 
absolute, registration on the register of the land itself under the 
Land Transfer Acts would seem to be sufficient. 

By r. 170 the whole of the rights and remedies given to pro- 
prietors of other registered charges are negatived in the case of 
registered land charges; any remedies expressly or impliedly 
conferred by the statute which creates the charge are still open to 

*• 1897, a. 22 (6) (c) ; 1903, rr. 175-177. note preceding r. 175. 
And see r. 151. « 1903, rr. 1, 170. 

"" See Brick and Shel. (2nd ed.) 427, 
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the proprietor of the charge, and the ordinary remedy is sale or 
mortgage under the order of the Court. In this respect a land 
charge, even when registered, resembles an equitable charge ; but 
like other registered charges, and all charges created by statute, the 
interest of the charge owner is so far legal that it is independent of 
any transaction with the land itself, and cannot be defeated by any 
change of ownership. 

The definition of a land charge in r. 1 follows the definition in 
s. 4 of the Land Charges Act, 1888, with the addition of the words 
'' whether upon the application of any person or not." The effect 
of this addition is that a charge of moneys on land in invitum of 
the owner, by virtue of a general statute, is not completely yalid in 
the case of registered land without registration on the register o£ 
the land, although in the case of unregistered land it would, in 
most cases, be completely valid without any registration at all under 
the general Land Charges Acts of 1888 and 1900.^ A charge 
under s. 31 of the Agricultural Holdings Act, 1883, is also, by s. 3 
of the Tenants Compensation Act, 1890, made a "land charge'' 
within the meaning of the Land Charges Act, 1888, but is not 
mentioned in r. 1. 

The definition excludes charges created by statute otherwise 
than for expenditure by some person (including a public body); 
a charge, however, under s. 35 of the Land Drainage Act, 1861, is 
an exception, and is expressly included in the definition. Such 
charges, therefore, as are directly created by taxing Acts — ^as death 
duties — and are charged on land, irrespectively of any expenditure 
by the owner or other person, would not be " land charges " within 
the definition ; but the charge vested, by s. 9 (6) of the Finance 
Act, 1894, in a limited owner who pays estate duty, would be a 
land charge and would, apparently, require registration as such to 
be completely valid.^ 

The definition speaks of " a rent or annuity . . . charged . . . 
upon land," thus treating rent-charges and annuities alike, though 
rent-charges are prima facie realty and annuities personalty. There 
is some ground for treating annuities charged on land as substan- 
tially identical for many pur^ses with rent-charges. In some 
statutes the sum charged on the land is expressly made personalty^ 
OS for instance in s. 35 of the Land Drainage Act, 1861. 

*' Bee Reg. ▼. Vice-Regittrar (1889), 24 to apply exactly in principle to the English 

Q. B. D. 178. system of registration under tho Land 

^* Sec Lord Advocate v. Moray , [1905] Transfer Acts ; but the Finanoe Act, 1894^ 

A. C. 531. The reasoning in the jadg- is earlier in date than the Laud Transfer 

ments, with respect to the relation between Act, 1897, and registered land is by the 

charges imposed by general statutes and latter Act (s. 13) in some oases rtdeaaed 

the Scottish system of registration, seems from the charge of estate duty. 
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Section 2.— 'Estates and Interests protected by Registered 

Notice. 

There are eight classes of interests which may be protected by 
means of a registered notice: (1) Leases; (2) Estates in dower or 
by the curtesy ; (3) Interests which are the subjects of a caution ; 
(4) Liens, or mortgages by deposit of certificate; (5) Conditions 
restrictive of the user of land; (6) Rights enumerated in s. 18; 
(7) Pending transactions the subject of a priority notice; (8) Interests 
expressly excepted from registration under a qualified title. 

In these eight classes the "notice" — though not always so 
called — which is "registered" has different characteristics and 
effects, and each class must therefore be treated separately for the 
present. The feature common to all is that th^y depend chiefly 
for their security as rights of property, not so touch upon being 
registered or entered on the register, nor upon being restrictions 
on the proprietor's powers of alienation, as upon the effect of the 
doctrine of notice directly and primarily. 

1. By s. 50 of the 1875 Act the leases which may be protected 
by registered notice are leases: (i.) for a life or lives; (ii.) de- 
terminable on a life or lives; (iii.) exceeding twenty-one years; 
(iv.) where the occupation is not in accordance with the lease. In 
each case an agreement for a lease is on the same footing as a lease. 
This enumeration of leases should be compared with the enactments 
contained in ss. 11 (as amended) and 18 (7). 

i. Land held under a "lease for life" is, of course, held for a 
freehold estate in theory. The classification of leases for life or 
lives with leasehold, and not freehold, land is referred to antCy p. 53. 
Such a lease, or an agreement for one — not being by way of mortgage, 
and, apparently, not being a mere interesse tennini — confers the 
right to have the land registered as leasehold land (s. 11). Where, 
however, the lease is merely protected, the nature of the interest 
conferred by it differs considerably from that conferred by the 
ownership of registered leasehold land. 

The lease itself is not registered, but the " notice " is registered. 
This "registration" of notice consists in having the fact of the 
existence of the lease, together with short particulars of its contents, 
entered on the register. This kind of registration differs, on the 
one hand, from the registration which records property, proprietor- 
ship, or incumbrance, on the register, so as to warrant the correctness 
^f the facts implied by these entries ; it differs also, on the other 
hand, from the registration of a caution or other similar document, 
«vhich is not intended to remain permanently on the register. The 
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registration of notice of a lease does not purport to give any warranty 
of title; nevertheless it does, in fact, do much more than merely 
state the existence of a claim. In the first place, a formal applica- 
tion for the registration of notice must be made, and this must be 
supported by production, or other sufficient evidence, of the lease ; 
in the next place, notice will not be registered unless either the 
proprietor of the land consents, or an order of the Court is made 
directing the registration.^ In this way the authenticity of the ' 
lease is practically established, and the fact of the registration is 
certified by a note being made on the lease itself when returned to 
the lessee after entry of the notice is completed, thus making the 
lease in some respects analogous to a land certificate. The effect 
of the registered notice is that registered ..proprietors of the land, 
and persons deriving title through them, are " deemed to be affected 
with notice " of the lease " as being an incumbrance on the land " 
(s. 50). This seems to mean that the lease is made an incumbrance 
on the land, and that the registration of the notice is to prevent the 
technical non* registration of the lease being set up against the 
lessee; the difference between the language of s. 50 (relating to 
leases) and s. 52 (relating to dower and curtesy) may cause some 
difficulty, for in the latter section the estate of which notice is to be 
registered is to ^^ be an incumbrance appearing on the register," but 
the meaning of both sections seems to be the same with respect to 
the effect of registration of notice. 

Notwithstanding that leases may thus be made *' incumbrances," 
they are not incumbrances as the word is used in r. 175, which 
provides for the registration of proprietorship in " incumbrances " 
existing at the time of registration of the land ; the collocation and 
context of r. 175 seem to indicate clearly that only incumbrances 
for securing payment of money by way of mortgage are there 
referred to. An ordinary beneficial lease, in existence at the time 
of the first registration of the land, could have been noted as an 
incumbrance under the provisions of ss. 5 and 11, and would not 
therefore require to be the subject of any further registered notice 
under s. 50 ; moreover, the repealed words in s. 50 show that the 
registered notice was only intended to apply to leases created after 
first registration. Now, however, that the words referred to are 
repealed, there seems no reason why notice of a lease, in existence 
at the time of first registration but omitted to be entered as an 
incumbrance at the time of first registration, should not be the 
subject of a registered notice under s. 50 ; but the proprietorship of 
such a beneficial lease could only be directly registered by the lease 
being made '' leasehold land." 

. » 1875, 8S. 50, 51 ; 1903, rr. 201-200. 
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The case of two competing leases executed by the same 
proprietor is not covered by the words of s. 50, which only affect 
with notice proprietors, and those dealing with them, who propose to 
create an interest in the land in the face of a registered notice of a 
lease. A lease, of which notice is registered, will thus gain priority 
oyer any registrable transaction not registered, or any unregistrable 
transaction not completed, at the date of registration of the notice ; 
bat will not necessarily gain priority oTor an xmregistrable transac- 
tion already completed. 

With respect to the nature of the interest conferred by a lease 
of which notice is registered, it is, as pointed out above, expressly 
made an iacumbrance on the registered land. This is of some 
importance juridically, as being in accordance with the scheme of 
Ihm system in making the ownership of the land an indivisible 
estate, and as showing the tendency towards the allodial — and 
divergence from the feudal — view of land ownership. Practically, 
the merely naming a lease an " incumbrance " has not, in itself, any 
effect on the rights of the lessee ; as indicating a change in legal 
outlook it may, however, have some incidental effect. 

The placing of agreements on the same footing as actual leases 
points to the intention to raise the equitable estate to the level of 
the legal estate, or amalgamate the two, somewhat after the analogy 
of the registered estate. So far as priority is gained for a lease or 
agreement, that priority will not, it would seem, be disturbed by 
the fact that the prior lease may be equitable, and the subsequent 
lease or other interest legal — in the sense that these teri]^ are used 
in regard to unregistered land. But as between two. competing 
leases, neither protected by registered notice, any intention there 
may be to amalgamate the legal and equitable estate does not 
appear to be expressed with sufficient clearness to justify the com- 
plete abrogation of rights at present conferred by possession of the 
legal estate, where it is free from all notice of equitable rights. 
The peculiar position and rights of the holder of a technical legal 
estate in registered land may have to be considered. 

No provision is made for recording in any way on the register 
transactions with a lease protected by registered notice. Conse- 
quently, apart from special circumstances, all such transactions must 
necessarily be governed, as to priority, by the actual date of the 
execution of the instruments evidencing them. It is obvious that, 
as time goes on, and particularly in the case of land registered 
with an absolute title where the first proprietor had not the legal 
estate, the possession of the legal estate will become more and 
more difficult to prove ; unregistered estates and interests will pro- 
bably, by insensible degrees, approximate to the unified condition 
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of registered estates and interests, and cease to be liable to de- 
feazance by an unexpected technicality in an adverse claim. 

ii. Leases '* determinable on a life or lives " may, so far as 
they are in the nature of leases for lives, be considered as included 
under the last preceding head ; so far as they are in the nature of 
leases for years, they may be considered as included under the next 
succeeding head. 

iii. Leases " exceeding twenty-one years " evidently mean leases 
originally granted for a term of twenty-one years. Occupation leases 
** not exceeding twenty-one years " require no registration of notice 
for their protection (s. 18). The distinction between a lease for life, 
which is a freehold estate, and a lease for years, which is a chattel 
interest, with respect to the necessity for actual entry (unless the 
Statute of Uses applies) before the interesse termini becomes an 
estate for years, seems to be the only distinction of any practical 
importance between the two kinds of leases. Subject to this distinc- 
tion, the remarks above made on the registration of notice of a lease 
for life apply equally to leases for years. 

iv. Leases " where the occupation is not in accordance with " the 
lease may be either leases by way of mortgage, or reversionary leases. 
Any lease or agreement for lease, whatever the length of the term — 
and, apparently, whether for life or years — which is not consistent 
with the actual occupation of the land, must be protected by regis- 
tered notice in order to be valid against the owner of the land. The 
remarks above will apply to these leases. It is specially provided 
(r. 202) that where the lease is by way of mortgage only, the land 
certificate of the lessor is to be produced and endorsed with a notice 
similar to that entered on the register. And the proprietorship of 
such leases, quS, mortgages, could be registered under r. 175 — if the 
lease had been created before first registration of the land — and so 
be dealt with like registered mortgage-charges.^ 

2. Estates in dower, and estates by the curtesy, are made *' in- 
cumbrances '* on the land of the proprietor to which they relate, by 
registration of notice, as in the case of leases ; no consent or order of 
Court is required, but a formal application is made, and evidence of 
title produced, to the registrar.® The interests of persons thus pro- 
tected appear to be on the same footing as interests under similarly 
protected leases. 

The interest of a tenant by the curtesy in the wife's separate 
property would not now arise until his wife's death, though prior to 
1883 it was otherwise.^ Since a tenant by the curtesy has, in the 

' 1875, 8. 40 ; 1003, r. 177. ed.), 281, 282 ; and r/. Settled ImJ Act, 

* 1875. 8. 52 ; 1903, r. 207. 1884, a. 8. Under b. 44 of the 1875 Act 

* See Wolst. Cony, and 8. L. Acts (9th (now amended by 1897, ached. 1) the 
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case of settled freehold land, a power of sale over the land, he might 
also become registered proprietor of the land, and thus acquire the 
fee simple subject to restricted powers of ownership, etc., as in the 
case of other fiduciary proprietors ; as regards tenants by the curtesy, 
" settled land " includes land as to which the wife has died intestate.^ 
S. 6 of the 1897 Act does not seem to include the case of a person 
who has only the powers of a tenant for life, and is not himself a 
tenant for life as defined by the Settled Land Acts. But s. 8 of the 
Settled Land Act, 1884, appears to place the tenant by the curtesy 
exactly in the position of a tenant for life within the statutory 
definition, though under s. 58 of the Settled Land Act, 1882, he 
would only have the powers of such a tenant for life. Where the 
land is not the wife's separate property, it is possible that the precise 
and express provisions of 1875, s. 44, are not overridden by the 
general provisions of 1897, s. 6, and the Settled Land Acts. 

3. Interests which may be the subject of a caution appear to 
include every kind of right which can be called an interest in 
registered land, or in a registered charge, except leases, agreements 
for lease, estates in dower, and estates by the curtesy, in respect of 
which notices under ss. 50 and 52 have been registered, and perhaps 
other interests which are fully protected by express enactment. 
Interests created under s. 49 (with the exception of leases) form the 
principal class of interests intended to be protected by a caution, 
but s. 53 suggests other interests, such as a judgment creditor's 
interest, which may be the subject of a caution. The only limit to 
the range of possible interests appears to be that they should be 
interests, actual or alleged, relating to the land, or a registered 
charge on it, enforceable by the Courts, and not mere expectations 
or purely personal obligations. The right to lodge a caution in 
respect of an interest in registered land is thus quite difierent from 
the right to lodge one against entry of the land on the register 
(ante, p. 75). The word " interest " is one of the widest that can 
be used, and has been said by Lord Eldon to be " a right in the 
property, or a right derivable out of some contract about the 
property."® Cases on what is an "interest" in land under 
the Statute of Frauds may afford useful analogies.'' It can hardly 
be doubted that any right which would, in the eyes of a Court of 
equity, constitute an " interest " in the land, would be sufficient to 
support a caution; and now that covenants have been definitely 
held to be capable of running with the land in equity, as interests 

huBband oonld only be registered aaoo-pro- * Lucena v. Orau/tird (1806), 2 B. & P. 

prietor. N. B. at 321, 6 B. U. at 708, referring to 

* 1875, 8. 68 ; 1897, 8. 6 (1, 10) ; Settled insurable interest. 

Land Act, 1882, as. 2 (1, 5), 58 (1) (viii.) ; " See Dart, V. & P. (7th ed.), 218 e< «g. 
Settled Land Act, 1884, s. 8. 
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actually annexed to and inherent in the land,^ any covenant which, 
in the case of unregistered land, would run with the land in equity, 
would clearly support a caution.^ Where the covenant cannot be 
said to be one running with the land at all, the mere fact that the 
covenantee is entitled to an injunction against a threatened breach 
of it can hardly make the covenantee's right an " interest " in the 
land properly speaking; but since the covenantor's assigns with 
notice might be bound, so far as the covenantee himself ¥rais personally 
concerned, even though the covenantee's assigns could not enforce 
the covenant,*® there seems some ground — especially in view of the 
amendment of s. 84 by the 1897 Act with respect to restrictive con- 
ditions "capable of affecting assigns by way of notice" — for the 
view that a covenant like the one in Formby v. Barker might be 
held entitled to the protection of a caution. The probable limits 
to the meaning of the word " interest " can only be indicated with 
any clearness by means of illustrations. Thus, the mere expectation 
of succeeding to the land, or to a share in the proceeds of its sale, 
on the death of the proprietor, would not support a caution ; nor 
would an alleged interest which was void for illegality, as by 
infringing the rule against perpetuities.^^ The enactment in s. 53, 
as to leases, etc., suggests that interests which are fully protected 
by the express provisions of the Acts would not support cautions ; 
and since a caution is calculated, and indeed intended, to hamper 
the free alienation of the land by the proprietor, it seems reasonable%^ 
that, where land can ouly be dealt with subject to existing rights, 
the owner of those rights should not be allowed the further right of 
lodging a caution. Thus, a lessee under a short occupation lease 
should not be allowed to hamper the lessor's right to deal with the 
land subject to the lease.^^ 



■ See London & 8. W. By, t. Oomm 
(1882), 20 Ch. D. 562 ; Bogeny. Hotegood, 
[1900] 2 Ch. 888 ; In r# NMxit cfc Polt^ 
Cont., [1905] 1 Ch. 391. And as to their 
being now no snbstantial distinction 
between an enforceable legal, and an en- 
forceable equitable, covenant, see Formby 
V. Barker, [1903] 2 Ch. at 549. 

' It was held in In re Drew*B Estate 
(1866), L. B. 2 £q. 206, that a covenant 
between two adjoining landowners, relating 
to the repair of a common road and intended 
to bind saccessive owners, was not snoh an 
interest in the land as could be entered on 
the register under the Land Registry Act, 
1862 ; this case seems to be overruled by 
BogerB v. Hoiegood, supra. 

^^ This is illustrated by the facts in 
Formby v. Barker, [1908] 2 Ch. 539, where, 
however, the land was not reg^tered. 
With this case may be usefully compared 
the New Zealand case of Staples v. Corby 
(1899, 17 N. Z. R. 734 ; 1900, 19 N. Z. B. 



517), where the covenantees themselves 
were held entitled to an injunction against 
an assign with notice of the covenant, 
but were held not to be entitled to have 
notice of the covenant entered on the 
register, by caveat or otherwise. In 
Formby v. Barker^ the Coart of Appeal 
thought that the defendant (an assign 
with notice of the covenant) could have 
been restrained from breach at the suit of 
the covenantee himself in his lifetime. 

^^ See the Australian cases: In re 
Annand (1891), 17 V. L, B. 108 ; KauH 
Timber Co. v. Dielrict Land Begietrar 
(1902), 21 N. Z. R. 84. Apparentiy a 
husbuid presumptively entitled to curtesy 
could not enter a caution to protect this 
possible right; see Hope v. Hope, [1892] 2 
Ch. 336. 

" See the Australian cases: In re 
Clark and Harvey (1868), 2 S. A. R. 191 ; 
Butu Peehi v. Davy (1890), 9 N. Z. B. at 
161. 
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Interests which are likely to require, and to be allowed, the 
protection afforded by a caution are such as the following : — 

A purchaser s interest under a contract for sale ; 

An informal agreement for mortgage where the land certificate 
is not deposited ; 

A right to the proceeds of sale of the land ; ^ 

A claim to have the register rectified by the entry of the 
claimant as registered proprietor ; ^* 

The interest of the trustee in bankruptcy of the registered 
proprietor ; ^ 

A claim by a reversioner to prevent the transfer of registered 
leasehold land in breach of a covenant not to assign without 
consent ;^^ 

Eights arising under leases, etc., covenants relating to the user 
of the land, etc., where formal notice or restrictive condi- 
tions, as the case may be, have not been registered. 

The result of lodging a caution is that the cautioner receives an 
intimation of any intended dealing by the proprietor with the land 
or charge against which the caution is lodged, and is thus afforded 
an opportunity of taking suitable proceedings to enforce his claim 
or rights ; if, after receiving such intimation, he does not take steps 
to prevent the intended transaction, the caution becomes inoperative.^'^ 
It appears to be only dealings " on the part of the registered pro- 
prietor " which are thus affected, since the words quoted occur only 
in s. 58, and not in s. 57 (relating to inhibitions), but possibly the 
language of all these sections is not to be construed with the 
exactitude which this distinction implies, as pointed out in Br. and 
Shel. (2nd ed.), 199, 200. A caution is thus a mere temporary sus- 
pension of the right of the proprietor to deal with the property 
registered in his name, and has no other direct effect — either on 
the nature of the interest put forward by the cautioner, or in 
restricting the property rights of the registered proprietor. But 
the existence of a caution on the register serves to afford notice to 
persons who propose to deal with the proprietor, and who search the 
register, of the existence of cledms which they will neglect at the 



" See the New Zealand cases: d'Albedy- 
hin V. cTAlhedyhill (1885), 3 N. Z. 8. C. 
391 ; In re Bid/eld (1894), 12 K. Z. B. 596. 

^* See the AtiBtralifiJi case: In re 
Hamilton (1902), 2 S. B. Bq. (N. 8. W.), 
117. 

" See the Anstralian case: In re 
Palmateer (1890), 16 V. L. B. 793. 

^« See McEaeharn y. Cottony [1902] 
A. C. 104, on appeal from South Anstralia. 
The lease containing the covenant against 
assignment without consent was registered, 
and it might have been thought un- 



necessary to lodge a ''caveat," since the 
registry officers should in any case have 
refused registration of the transfer on 
assignment. But it was claimed that 
there had been no breach of covenant. 
Under the English Acts and Bules (r. 62), 
estates and interests created without proper 
consent are excepted from registration; 
but under special circumstances, such as 
in the case above cited, the English Courts 
might well take a similar view as to the 
reversioner's right to lodge a caution. 
" 1875, ss. 53-56; 1903, rr. 226-233. 
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being afterwards postponed to them. The mere omission to 

I the register, and thus fail to get actual notice of the caution, 

, not, it is subn^itted, confer any advantage over a person who 

i'ches and gets act«, * notice, for this would be to place a premium 
on wilful neglect to seardi the register under a system which makes 
the register the proper evidence of the state of a title, and expressly 
contemplates that cautions and other notices and restrictive entries 
should be entered and searched for.^^ 

The entry of the caution, however, by keeping the property in 
statu for a short time until conflicting claims have been allowed an 
opportunity of assertion, also operates as a kind of interim statutory 
injunction. The much greater ease with which a registered pro- 
prietor of registered land can defeat equitable rights, unprotected 
by any entry on the register, than can an ordinary owner of un- 
registered land defeat similar equitable interests, makes injunction 
a far more necessary and appropriate remedy than it would otherwise 
be ; and in the samQ way the statutory remedy of lodging a caution 
appears to be justifiable under circumstances analogous to those 
under which the Court would grant an injunction.^® But, as already 
pointed out ante, p. 130, the remedy by injunction is perhaps of 
wider application than the remedy by caution. 

A caution, being thus essentially a temporary expedient, and 
having by the mere fact of its entry no permanent effect on an 
interest protected by it, nothing more need be said here with respect 
to the nature of such interests. A right of action is conferred on 
any person who sustains damage by the lodging of a caution, as 
against the person who lodges the caution without reasonable cause 
(s. 56) ; no such right is conferred in respect of notices, inhibitions, 
or restrictions improperly entered. 

4. The "lien on the land or charge," created by the deposit 
of the land certificate or charge certificate, or by notice of inten- 
tion to make the deposit, appears to be an interest in part created, 
as well as protected, by notice being entered on the register.* 
Although the lien is said to be '^ created " by the deposit itself, the 
security thus effected would be so far of the nature of a purely 
equitable charge as to be defeated in case of registration of a trans- 
action with the land or charge being completed without production 
of the certificate (antey p. 117) ;^^ but, since it does not necessarily 



^* Sec the Australian cases: In re 
Seanlan (1887), 3 Q. L. J. 43; Miller y. 
Davy (1889), 7 N. Z. R. 515 ; In re Jackson 
(1890), 10 N. Z. B. 148. 

^* Sec McEacham v. Colton^ supra, 
Australian cases on the analogy between 
caution (included in, but not identical 
with, the Australian "caveat") and in- 



junction, may be found in Hogg*s Aust. 
Torrens Syst., 1036, 1039. 

" 1897, 8. 8 (6) ; 1903, rr. 243-251. 

'^ Compare the analogous case of 
deposit of a share certifieate, and registra- 
tion of a transfer without its production : 
Rain/ord v. James Keith, [1905] 1 Ch. 
296, reversed on the facta, [1905] 2 Ch. 147. 
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follow that iDdemnity for loss caused by such registration could not 
be had, the interest created by the mere deposit as security seems to 
be something in the nature of a valid or I^al interest, though 
defeasible. A definite degree of protection ^^owever, obtained by 
having a notice entered on the register, and although this notice is 
said (r. 243) to operate as a caution under s. 53, it is clear that in 
fact its effect goes beyond that of a caution, and really makes the 
^' lien " complete, so far as such a security can be said to be com- 
plete. Any transaction entered into in face of the existence of the 
notice on the register would be postponed to the security, and such a 
transaction could not be registered, since the reason of the non- 
production of the certificate would be apparent. Where the certifi- 
cate has not yet been issued, the notice of intention to deposit it 
comes first in order of time, and the certificate, when issued, is 
delivered to the intended depositee (rr. 245, 246). 

The lien thus created is, in s. 6 (8) of the 1897 Act, referred to 
as a " mortgage by deposit ; " in s. 8 (6) it is expressly made subject 
to '^ registered estates, charges, or rights," and said to be " equivalent 
to a lien created by the deposit of title deeds," etc., by a beneficial 
owner ; by r. 251 it is made subject to " unregistered estates, rights, 
or interests protected by caution or other entry on the register at the 
time of the creation of the lien," and also — where the title is less 
than absolute — to ^' estates, rights, and interests excepted from the 
effect of registration." The "time of the creation" will be, in 
the case of a certificate already issued, the time of depositing it ; 
in the case of a certificate not yet issued, the time of receipt of 
notice by the registrar. With respect to the priority of estates, 
etc., excepted from the registration, this does not in terms apply to 
absolute titles ; but it is necessarily implied that the lien is subject, 
not only to registered rights, but also to rights to which all regis- 
tered land is subject — as for instance the rights enumerated in s. 18. 
But the depositee's interest is not subject to merely equitable rights 
unprotected by entry on the register, and a comparison of the 
enactment now in force (s. 8 (6) of the 1897 Act), with the enact- 
ment which it has replaced (s. 81 of the 1875 Act), clearly shows 
that the former rule of law relating to equitable mortgages by 
deposit — under which a trustee could not usually confer on the 
depositee any interest which would be valid against the cestui que 
trust — is intended to be abrogated, with respect to mortgages by 
deposit of land certificate. This change is in exact accordance 
with the scheme of the system in abrogating the equitable estate 
as an inherent part of the ownership of the land, and substituting 
restrictions on the legal owner's proprietary rights. In fact, the 
rule with respect to legal and unprotected equitable rights in 
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regidtered land, as illustrated by the liens now under discussion, may 
be laid down in the very terms used to state what is not the rule with 
respect to unregistered land and other property : "... if the person 
entitled absolutely to the equitable interest in a share in a railway 
company, chooses for his own purpose to have that share standing in 
the name of a trustee for him, he will be bound, not merely by 
a valid legal transfer of that share by the trustee, but by any 
equitable dealing or contract which the trustee may choose to 
enter into. My Lords, that is a very serious proposition. It goes 
not merely to shares, but it goes to land, and to every other species 
of property. . . ."^ 

Carrying out the analogy of an equitable mortgage by deposit 
of title deeds, the depositee would be entitled to obtain from the 
Court an order for sale, or for foreclosure,^ and would then carry out 
the sale, or complete the foreclosure, as if he had taken a registered 
statutory charge. 

5. By s. 84, as amended, conditions restrictive of the user of the 
land may at any time be "registered as annexed" to the land; 
persons deriving title from the proprietor of the land are then 
"deemed to be affected with notice of" the conditions; the con- 
ditions may be affirmative or negative, but must be conditions either 
(a) " running with or capable of being legally annexed to land," or 
(h) " capable of affecting assigns by way of notice." The conditions 
may be modified or discharged by the Court, on proof that the 
modification will be beneficial to the persons "principally interested 
in the enforcement of" the conditions; this has been held to mean 
that a modification will only be ordered with the consent of all who 
have bought with notice of the conditions.^* 

The " registration " of the conditions seems to resemble, in its 
operation and effect, the registration of notice of leases, etc. (ante, 
p. 125) ; that is, the conditions are made incumbrances on the land, 
and the fact of the registration prevents subsequent owners from 
setting up against the person entitled to the benefit of the con- 
ditions the fact that technically this is not a registered interest. 
Consistently with the general scheme, no distinction is drawn 
between running with the land at law, and running with or bind- 
ing the land in equity, and "legally" appears to mean, only 
" validly " ; that conditions running with the land in equity are 
included is shown by the amendment, but whether the added clause 

« Shroptliire Union Ry9. v. Reg. (1875), Charter v. Cosmopolitan Bank (1902), 28 

L. B. 7 H. L. at 507, Lord CairnB* speech, V. L. B. 251. And foreoloBure of equit- 

qnoted by Farwell, J., in Rimmer y. able mortgage by deposit of certifioate of 

Wd>8ter, [1902] 2 Ch. at 170. shares has been ordered : Earrold v. Plentyy 

" A vesting order, by way of foreclosing [1901] 2 Ch. 314. 

a mortgage by deposit of certificate, has ^* Ground Rent DevelopmeiU Co, v. 

been made under the Australian system : WeUj [1902] 1 Ch. 674. 
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is to be taken as meaning literally any restriction which binds 
assigns with notice, or is merely intended to describe the kind of 
restriction which, in cases decided since 1897, is said to run with 
the land in equity — is a difficult question which has already been 
referred to in connexion with the right to lodge a caution (ante, 
p. 130). Whatever may be the proper definition of " interest " for 
the purpose of lodging a caution, the words of the added clause in 
s. 84 seem to be sufficiently wide and clear to coyer the case of such 
a covenant as is mentioned in Forniby v. Barker^ and there is no 
reason why the mere '^ registration " of the covenant should extend 
its scope beyond proper limits, or give it any greater value simply 
because '^ annexed " to registered land. As it was held in Formly v. 
Barker that the fact of the assign having notice did not thereby 
confer a right of action on the covenantee's representative, so the 
fact of statutory notice being imputed to successive proprietors of 
registered land would not, it is conceived, saddle them with any 
greater liability if the covenant or condition were not one that could 
be enforced against the covenantor's assign. 

6. The majority of the interests enumerated in s. 18 do not 
require the protection of registration or of notice, but notice of any 
such " liabilities, rights,'or interests *' may nevertheless, where their 
existence is proved, be entered on the register. These interests, 
though for some purposes not " deemed incumbrances," are really 
quite as much incumbrances as interests which require entry on 
the register to make them so. But they are incumbrances only in 
the sense that leases, etc., are incumbrances {antey p. 125), and not 
in the sense that mortgages are incumbrances (ante, p. 123). The 
omission to prove the existence of any particular right, as a liability 
upon any land, and have notice registered accordingly, does not appear 
to affect the validity of the right as an interest, except, of course, where 
the entry is not merely directed, but is expressly or impliedly made 
a condition of the validity of the right ; ^ the entry on the register, 
however, even if it does not make the right of any greater validity 
where it really exists, at least saves the owner the trouble of proving 
it for the future. But the intention of the enactments, relating to 
rights which are at once interests owned by one person and liabilities 
or incumbrances on the property of another, appears to be that these 
rights — regarded as interests of the owner — should have the same 
warranty of title as the land to which they are appurtenant ; ^ it is 
as correlative liabilities or incumbrances on the property of another 
that these rights are chiefly referred to in s. 18, and the notice, 

" [1903] 2 Ch. 539. See ante, p. 130, 162, on appeal from Yiotoria. 
note 10. «' 1875, bs. 7, 13 ; 1903, r. 254. 

*' See Jamef ?. Stevenson, [1893] A. G. 
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which is permitted, or in some cases directed, to be entered on the 
register, refers to entry as liabilities, and consequently is not — qua 
notice — concerned with the warranty of their title as interests, any 
more than the title to a lease is warranted by registering notice of 
it There is, however, necessarily a distinction between rights, 
regarded as interests of the owner, which are on the footing of 
personal rights — such as the benefit of covenants, and rights which 
are bound up with the ownership of other land by other persons, as 
easements and mines. With respect to the latter, the entry of 
notice as a liability — which would usually be in the charges 
register — necessarily implies the correlative entry on the register 
of other land as an interest, and this is provided for by s. 18 itself 
with respect to easements and mines, etc. ; the entry on the register, 
therefore, of the right as an interest — ^usually in the property register 
— seems to be as much a warranty of title as entry of the main pro* 
perty, the land itself. But the title to an interest, which appeared 
on the register only by way of notice of a liability, whether because 
the right, as property, was not annexed to any other land, or because 
that other land was unregistered land and therefore outside the 
sphere of the register's influence, could not be warranted in the 
same way. The effect of registering notice of the rights enumerated 
in s. 18 will not, therefore, be the same in every case. 

The effect of registering a notification that the land is exempt 
from a liability, to which it would otherwise be subject, seems to be 
in the nature of a warranty of title, and binding on the persons who 
would otherwise claim the benefit of the liability. Some difficulty 
on this point is caused by a difference of language in s. 18, pro- 
visoes (a) and (6) respectively, as regards land tax, tithe rent charge, 
etc., and as regards succession duty and estate duty ; the notification 
is expressly made conclusive in the case of succession duty (which 
would include estate duty), whilst this express enactment is omitted 
in the case of land tax, etc. It is submitted, however, that the 
effect of the registration of the fact of exemption is the same in each 
case, and that the reason of the difference in language is that in the 
case of succession duty, etc., the registrar makes no independent 
investigation of title, but merely acts on the certificate furnished by 
the Inland Eevenue Commissioners, whilst in the case of land tax, 
etc., the registrar does investigate the evidence furnished by the 
applicant for exemption (r. 212). 

So far as a mere enumeration of the rights mentioned in s. 18 is 
concerned, the section speaks for itself, and the observations to be 
now made on some of those rights will apply to any of the remaining 
rights which may be notified on the register. Notice of the follow- 
ing is expressly directed to be entered under certain circumstances : 
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i. Rights to mines and minerals, and incidental rights and 
reservations ; 

ii. Succession daty and estate duty ; 

The following are expressly mentioned as being rights in respect 
of which notice may be entered : 

iii. Easements; 

iv. Powers of re-entry and rights of reverter.^ 

i. The ownership of the mines and minerals, when proved to be 
severed, is directed to be registered separately '' in manner hereafter 
in this Act mentioned," i.e. in the manner provided for the registra- 
tion of " spatial areas " under s. 82 (ante, p. 55), and this registration 
is to be notified on the register of the land from which the mines 
are severed. When the ownership of the mines is proved not to be 
severed, the proprietor of the land is directed to be registered as 
proprietor of the mines as well. Since rights in the mines are only 
protected from the effect of registration of the land when they have 
been created prior to January 1, 1898, or — if the land were regis- 
tered before that date — prior to the registration of the land, the 
omission, from the register of the land, of any entry of the fact that 
the mines had been severed — where the severance has taken place 
since December 31, 1897, or since the registration of the land, if 
registered before January 1, 1898 — might result, in the case of land 
registered with absolute title, in the mines owner losing his property 
by the registration of an innocent purchaser as proprietor of the 
land. The notice may thus be important. It is true that ss. 30 
and 35, as amended, in stating the effect of a registered transfer, 
make ''land" include the mines only "if parcel thereof"; but this 
is an ambiguous expression which could hardly be held to outweigh 
the other precise enactments in favour of a registered transferee 
taking subject only to incumbrances entered on the register or 
expressly accepted under s. 18. 

Mines and minerals constitute the only spatial area as to which 
express provision is made for notifying its separate ownership on 
the register of the land of which it would otherwise form a part 

Since the entry of notice — on the register of the land with 
respect to which the right to the mines is an incumbrance — is 
accompanied by registration of the right as another substantive 
ownership, the result seems to be that the entry of the notice does 
not of itself have any effect, theoretical or practical, on the right 
considered as ownership. 

ii. The general effect of s. 13 of the 1897 Act, and rr. 208-211, 
is that a bon& fide purchaser is, on registration as transferee of land 
registered with absolute title, exempt from payment of any succession 

»» 1875, B. 18 (aa amended by 1897, sched. 1) ; 1897, s. 13 ; 1903, rr. 208-215. 
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duty or estate duty where these are not notified on the register as 
existing liabilities ; in the case of possessory or qualified title the 
warranty against the liability, when not registered, is also complete 
as from the " original " — which seems to mean " first " — registration. 
The notice of the liability must therefore be registered in the 
corresponding cases in order to entitle the authorities to enforce 
payment from the proprietor of the land ; the effect of the registered 
notice may thus be said to create the right, as against the land 
affected. 

By 8. 83 (8), the provisions of the 1875 Act relating to the 
liability of land to succession duty apply also to registered charges. 
Since the 1875 Act and the 1897 Act are, by s. 26 of the latter, to 
be read as one, the proyisions of the 1897 Act, and the 1903 Rules, 
on the subject also seem to apply to registered charges as well as 
land. 

iii. An easement cannot, of course, be registered as an incum- 
brance unless the servient land is on the register. In the event of 
the dominant land being still unregistered, the effect of registering 
the easement would not seem to make the title to it either better 
or worse. In the event of the dominant land being also registered, 
the easement would be an appurtenance, but would not, apparently, 
have the same warranty of title as the ownership of the land itself, 
unless it were expressly so stated on the register.^ The express 
entry of the easement on the register of the dominant land would, 
apparently, have the effect of including the right to the easement 
in the warranty of title, and in addition, when '* practicable and 
required by the parties,'* the dominant and servient tenements 
might be *' defined"; the result would then, apparently, be the 
same, with respect to the boundaries of the two tenements, as in 
other cases of boundaries being fixed and ascertained (r. 273). 

iv. Powers of re-entry and rights of reverter afford instances of 
interests which might be lost to the owners, in the event of their 
not appearing on the register, and the land — if registered with 
absolute title— becoming vested in a bona fide purchaser. The 
substantial effect of the notice being registered would thus be to 
keep the right in existence. The registration of the notice in this 
case seems analogous to registration of notice of estates in dower, 
etc., and would not afford any actual warranty of the title to the 
rights notified, or make them less amenable to the rule against 
perpetuities. 

7. The registration of a priority notice is authorized by 1903, 
r. 117 ; it ensures that any transaction registered subsequently to 
the priority notice, but before the transaction mentioned in the 

«• See an Auatralian case : In re Uouuon (1897), 18 N. S. W. 300. 
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latter, shall nevertheless not have the priority in interest which 
priority in registration woold otherwise give it. The " priority " is 
secured rather by anticipating the statutory effect of registration, 
than by fixing the person interested under the postponed trans- 
action with notice of the prior transaction ; but this kind of interest 
may, perhaps, be conveniently classed with interests protected by 
registered notice, since a notice is in fact registered. 

8. The plan of entering on the register a notification that certain 
rights are "excepted from the registration,"** where an absolute 
title cannot be registered, does, in effect, preserve the rights thus 
notified from being defeated, and this protection operates through 
the medium of the doctrine of notice. The phrase ** excepted from 
the registration " is not literally correct ; the interests are preserved, 
but if they are what are ordinarily known as estates, or ownership, 
under the general law, they are, as in the case of the legal estate 
even under possessory registration, turned into rights of more or 
less value. In the case of qualified title, these rights are ex 
hypothesi not complete rights to have the ownership, but merely 
possibilities of, or contingent, rights, whose validity has to be 
tested and substantiated. 

Section 3. — Rights pboteoted by Restraints on Alienation. 

The method of protecting rights relating to land by restraints on 
alienation differs completely in principle from the method of pro- 
tection by notice, though the practical results may often appear to 
be the same. Protection by means of restraints on alienation has 
already been referred to as answering generally, under the new 
system, to the protection afforded by the possession of the equitable 
estate under the general law (ante, pp. 10, 41). Rights protected 
by means of direct registration, and of registration of notice, are for 
the most part specifically enumerated in the Acts and Rules. A 
caution is a method of protecting rights which is intended to be 
more or less temporary, and in the nature of an interim injunction, 
and rights which may be protected in this way are not enumerated 
in detail. After providing for rights which are valid and completely 
secured without registration, registered rights, and rights protected 
by registered notice, the system permits other rights relating to 
land — capable of protection and recognized by law — to be protected 
by means of restraints on the alienation of the land by the registered 
proprietor. These rights include more than rights which are 
merely equitable under the general law ; rights created by formal 
conveyance of an estate, which would under the 'general law be 

" 1875, 8. 9 ; 1903, rr. 48, 49, 58. 
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either a legal estate or a complete equitable estate, are also 
included.^ 

All rights which are in the nature of trusts require protection by 
means of restraints on the registered proprietor's powers of alienation.* 
The proprietors of settled and charity lands, and ecclesiastical cor- 
porations sole, are limited or fiduciary owners only, and the rights 
of other persons in the land require protection by means of these 
restraints on alienation.^ '^Restraint on alienation" is here used 
as being the most general term ; ** restriction " has sometimes a 
narrower meaning, though often used in the wider sense of restraint 
in general.^ Both caution and registered notice are sometimes 
included in " restriction " in its wide sense, but it will be convenient 
to use " restriction " in a narrower sense, and keep *' restraint on 
alienation " and ** restrictive entry " for the wider meaning. Caution 
and notice have been sufficiently referred to. There are three 
kinds of restrictive entries proper : inhibition, restriction, and entry 
of no survivorship. As these all depend upon the same principle 
for their efficacy in protecting rights in land, and as the difference 
in their operation is only a question of degree, it will be convenient, 
after noticing in what respects they differ inter se, to make some 
further observations on them taken together as restraints on 
alienation. 

An inhibition is an entry on the register, or an order con- 
structively entered on the register, made by the Court or the 
registrar, inhibiting — generally or on particular terms — any dealing 
with registered land or a registered charge.^ 

A restriction is an entry on the register, restricting the prima 
facie right of the proprietor to transfer or charge the registered land 
or registered charge, so that no such dealing can be carried out 
unless certain specified conditions are complied with, as (a) that 
notice of application to transfer or charge the property be posted to 
a given address ; (b) that the consent of named persons be given 
to the transfer or charge ;• (c) that something else be done, to be 
approved of by the registrar.® 

An entry of no survivorship is an entry made on the register, 
when two or more persons are registered as proprietors of land or a 
registered charge, stating that when the number of proprietors is 
reduced below, or to, a specified number, no registered disposition 
is to be made except by order of the Court or the registrar ; and 

» 1875, B. 49; 1897, s. 7 (3); CapiUd 242. 
and Counties Bank y. Rhodes, [1903] 1 * See, for instance, 1875, s. 49; 1897, 

Ch. G31. B. 7(3); 1903, r. 29. 

» 1875, 88. 68,83,8ub-8.1, 3a8amended * 1875, s. 57; 1903, rr. 234-241. 
by 1897, sched. 1; 1903, rr. 224,225. • 1875, fas. 58 (as amended by 1897, 

' 1897, 88. (>, 15; 1903, rr. 78-86, 234- sched. 1), 59; 1903, rr. 240-242. 
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the registrar must then inquire into the equitable title before 
allowing any registered disposition.'^ 

As one effect of a caution may be compared to that of an 
interim injunction, so a restrictive entry proper may be compared 
to a final injunction made at the hearing. That the *^ inhibition " 
mentioned in s. 57 is really an injunction is shown by the fact that 
the corresponding provisions in the Land Registry Act, 1862, which 
authorize the Court only — and not the registrar — to ** issue an order 
restraining for a time," etc., form part of a group of sections headed 
" Injunction " ; the term used in the 1862 Act, corresponding to the 
" restriction " of s. 58, is " restraint of conveyance," and the enact- 
ment with respect to this is almost word for word identical with 
8. 58.® The principle of " enjoining " the legal owner of the land 
against dealing with, or usiug, the property so as to deprive the 
person beneficially entitled of his rights of enjoyment, is in fact 
the principle upon which the Court of Chancery proceeded, before 
the rise of the equitable estate, in securing to the cestui que use 
his rights in land against the feoffee to uses. Compelling the legal 
owner to recognize beneficial interests, and splitting the estate of 
the legal owner into two parts of which one — the equitable estate — 
is taken from him, are really alternative methods of effecting the 
same result Juridically, the two methods are, of course, radically 
different; the difference is illustrated by comparing the English 
trust with the Roman fidei commissum, as has been done in an 
American Court.^ The equitable ownership of modern English law 
has also been compared, in the Privy Council, with the rights of a 
person entitled to specific performance of an obligation to transfer 
land under the Roman Dutch law of South Africa.^® The analogy 
afforded by the last cited case is not affected by the fact that allodial 
ownership prevails in South Africa, and the rights of a person 
entitled to the transfer of land under the English Land Transfer 
Acts are, it is submitted, aptly described in the terms applied in 
Crawly v. Bergiheil to a purchaser of land in South Africa :**... a 
purchaser of land, though he may have paid the price, is not until 
regular legal transfer the owner of the land, but is only one who 
has a claim against the vendor. To speak of him as the true owner 
in the language of an English Court of equity, though tbe expres- 
sion may be used for brevity*s sake, is not correct, and if there were 
other claimants against Smith or his estate it would be misleading ; 

' 1875, B. 83 (3) (as ameDded by 1897, Act, though not ooourring in s. 58. 
Bched. 1) : 1903, rr. 224, 225, f. 57. • McDonough'$Exon.y.Murdoch(l^6Z\ 

• Land Registry Act, 1862, bb. 93, 101. 15 How. 367. 
The words " direct " and " directions " in »• Groioly v. Bergiheil, [1899] A. C. 

88. 93 and 94 are evidently the source of 374, 890. 
the word " directions '* in b. 59 of the 1875 
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but the plaintiff's claim against Smith is beyond dispute, so that as 
between those two the plaintiff might have become the owner of the 
estate at his own will and at any moment." 

As already stated, p. 139, the rights which require the protection 
of restraints on alienation include not only what are ordinarily 
known as equitable rights, but also what would be called in general 
law actual estates, both legal and equitable, in the land. The Acts 
and Bules expressly mention equitable rights, equitable title, 
equities, etc., and also mention — in addition and in contrast with 
equitable rights, etc. — ^'estates and interests created under s. 49."^^ 
Whatever may be the exact relation inter se of unregistered estates 
created under s. 49 by a formal deed of conyeyance, and equitable 
rights less formally created, both classes of rights have one common 
characteristic, i.e. liability to be defeated or ^4mpaired" by the 
registration of a statutory disposition. This liability to destruction 
tends to reduce these rights all alike to the level of merely equit- 
able rights, or contractual rights. Even a " legal " estate in land, 
unless saved by being excepted from the registration — as in the 
case of registration with possessory title, cannot be properly called 
any longer a ^' legal title." A formal conveyance of registered 
land by deed unregistered, which would in ordinary law be sufficient 
to vest in the grantee the legal estate, if then in the grantor, may 
be compared in its operation to a similar deed purporting to deal 
with copyhold land, which passes nothing more than an equitable 
interest ; surrender and admittance are, in the case of copyholds, 
necessary to vest the legal estate in a purchaser.^^ 

The interest of a person entitled beneficially to the Enjoyment 
of the land, or to receive the rents and profits of it, but who does 
not claim to have the land transferred to him by the registered 
proprietor, is substantially of the same nature as that of a person 
who claims to be placed on the register as proprietor ; it rather 
resembles a right against the proprietor than an estate inherent in 
the land. These rights against the legal owner of the land 
approximate more to equitable interests in copyholds,^^ and to the 
interest of a beneficiary as against a trustee in Scottish law,^^ than to 
the modern English equitable estate. 

Bights protected by restraints on alienation are all on one level, 
so far as they are related to the registered estate or interest, and 
their validity as against that registered estate or interest is the same 

^^ 1875, B. 49; 1897, b. 7(3); 1903, rr. boen admitted, may devise his equitable 

225, 230. interest, or more properly speaking, hi$ 

" Bex v. MUdmay (1833), 5 B. & Ad. right to the copyhoKL" 
254, 39 B. R. 457. >< See HeHtdble Reversionary Co. v. 

" See Wainewright v. Eltoell (1816), 1 MiUar, [1892] A. C. 598, which illustrates 

Madd. at 632, where it is said : ** a pur- the likenef ses and differenoes between the 

chaser of a copyhold . . . who has not English and Scottish law of trusts. 
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in every case, whateyer may be the nature or degree of the protected 
right. The validity thus given them is of a negative kind, and 
consists simply in arresting the dynamical operation of the regis- 
tered estate in order to allow the subsidiary rights to have full play 
among themselves. The relations inter se of these subsidiary and 
protected rights have nothing to do with the scheme of the system, 
which as to them may be called negative or inactive. In general, it 
would seem that the relations inter se of the protected rights 
resemble the relations of equitable rights of various kinds under the 
general law, where the technical legal estate is vested in a bare 
trustee. The principal practical diflSculty is to arrive at some con- 
clusion as to the result of the technical legal estate not being vested 
in the registered proprietor of the estate affected by the restraint or 
alienation, but in a person who is the holder of a protected right. 
Would the acquisition of the technical legal estate give the holder 
an advantage which, in regard to unregistered land, the possession of 
the legal estate now gives ? It is submitted that the proper answer 
to this question is a negative, and that the mere possession of the 
legal estate would not per se, under the supposed circumstances, con- 
fer any advantage. The essential principle, on which the right of 
the holder of the legal estate to priority rests, is that the possession 
of the legal estate is in itself ownership, and not a mere right to have 
the ownership ; that is, it is a right in re against the world, and not 
merely a right ad rem liable — in common with even equitable 
ownership— to be defeated at the instance of the legal owner. It 
has been pointed out (ante, p. 90) that the ownership of registered 
-land is constituted by being on the register as proprietor, and that 
in one sense the legal estate has been deposed from its theoretically 
commanding position as the criterion of ownership, and — with respect 
to registered land — is now a right ad rem rather than a right in 
re ; whilst perfectly secure as a right of property, and of the same 
value as before the land was registered — whatever that value may 
have been — the legal estate nevertheless has ceased to be in itself 
ownership, and is only a right to have the ownership. This right, if 
good and valid, can be enforced as what may be called either a com- 
pensatory or a restitutional right ; under certain circumstances this 
enforcement will result in the ownership of the land being changed, 
or the register being rectified — when " the rightful claim " is "not at 
one with the registered title." ^^ If the right of the holder of the 
legal estate be a good and valid right to have the ownership, ue. a 
right to receive either compensation or restitution — as might happen 
where the registration was with possessory title, or where the regis- 
tration was with absolute title but grounded on an imperfect equitable 

" The phrase ia from Orotoly y. Bergtheil, [1899] A. C. at 389. 
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title — then this right will not be defeated by any transactions, 
registered or anregistered, with the registered land, and may be 
enforced by any succeeding holder of the legal estate *® — subject, of 
course, to the operation of Limitation Acts. The legal estate here 
referred to need not, of course, be a fee simple ; in other cases the 
right will be the same in kind, though less in degree. Whatever 
may be the extent of the right to compensation, or restitution, it will 
be a right, if not against the registered proprietor, at least in respect 
of the registered estate and its ownership. But it will be this, or 
nothing. Any legal estate could only come into competition with an 
unregistered interest subsidiary to the registered estate by being 
paramount to the registered estate, and the subsidiary interest would 
depend for its validity on the nature of the warranty attaching to the 
registered estate ; for instance, if the registration were with absolute 
title the right of the holder of the legal estate would probably be 
compensatory only, and subsidiary interests would not suffer, whilst 
if the title were possessory or qualified, the subsidiary interest might 
fall along with the registered estate. This liability to be defeated, 
however, by reason of the unsoundness of a title less than absolute, 
is equally shared by all registered estates created subsequently to the 
registration of the land, so that it cannot be said that unregistered 
interests are peculiarly liable to be defeated by an outstanding legal 
estate. It seems clear, therefore, that where the registered pro- 
prietor has not the legal estate, the latter will only prevail over 
unregistered interests by prevailing over the registered estate itself ; 
this is not what is meant by gaining priority over unregistered 
interests — or competing with them. 

It will next be necessary to consider the case of the legal estate 
being vested in the registered proprietor. The statutory estate 
conferred by registration, with all its incidents, is not made more 
efficacious by the legal estate being vested in the proprietor; no 
distinction is drawn in the Acts between a registered fee simple, 
or a leasehold estate, grounded on a legal estate and one grounded 
on an equitable estate, a power of disposition, or a mere nomination. 
It is true that one registered proprietor may be competent to create 
unregistered interests which another registered proprietor is not 
competent to create; but this depends on powers or agreements 
expressly or impliedly conferred or not conferred apart from the 
registered estate, and in no way depends on the possession of, or 
want of, the legal estate. On ordinary principles of property law 
it seems reasonable that the legal estate should altogether merge 

»» See McEUister y. Biggs (1883), 8 vitalisBed by getting into the hands of a 

A. 0.314, referred to at some length anitf, purchaser without notice is referred to 

p. 98. The possibility of an unenforce- ante, p. 101. 
able legal estate being, as it were, re- 
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in the statutory estate ; ^"^ if the views expressed above, as to the 
legal estate being turned into a mere right to have the ownership, 
are sound, it seems to follow that the legal estate, once merged in 
the statutory estate, cannot again be separated from it and made 
to exist as a distinct estate conferring the rights of priority which 
only its position as ownership under the general law enabled it to 
confer. 

The only positive enactment, which could be relied on as giving 
a registered proprietor authority to vest the legal estate in another 
person by unregistered deed, is s. 49, and it has been held ^^ that 
the enumeration of estates, rights, interests, and equities implies 
that " legal " estates — in the ordinary technical sense — are referred 
to. But it is submitted that these words do not necessarily refer 
to the legal estate, but are consistent with the view that a technical 
legal estate can no longer be created by a registered proprietor, and 
rather refer to estates, etc., which are only estates by analogy, much 
as the equitable estate was originally an estate merely by analogy 
to legal rights. The governing words of the enactment appear to 
be : '^ subject to the maintenance of the estate and right of such 
proprietor," and it appears to be inconsistent with the maintenance 
of the registered estate that another '^ legal " estate should be 
created which would be of the nature of legal ownership. Any 
estates created by virtue of s. 49 would seem to bear a relation to 
the registered estate analogous to the relation which formerly existed 
between the equitable estate and the legal estate. 

If these considerations are sound, all question of priority, by the 
possession of the legal estate per se, must be at an end ; priority 
between competing interests will have to be determined on the 
principles which govern questions of priority between equitable 
interests in unregistered land, having also regard to the facilities 
for protection of unregistered interests afforded by the Acts and 
Bules. Neglect or delay in taking advantage of those facilities 
would be a material circumstance to be taken into account in 
deciding between conflicting rights, according to the principle by 
which neglect to enter a restrictive entry may be a bar to recovery 
of indemnity for loss.^^ 

If the effect of the Acts and Bules is that " seisin " is abro- 
gated and replaced by the registered estate, that an owner need not 
be ^^ seised " of registered land, and that no technical ** legal estate " 

>^ See Goodright y. Welh (1781), Dong. Australian system neglect to enter a 

771 ; Stf6y v. Alston (1797), 3 Ves. 339, 4 caveat may cause an interest prior in 

B. R. 10 ; In re Selow, [1901] 1 Oh. 921. time to be postponed : Oeneral Finance 

^» Capital and CowUie§Banky.nJiode8, Co. v. Perpetual Executors (1902), 27 

[1903] 1 Oh. at 656, judgment of Cozens- V. L. R. 739; Barnes y. James, ib. 749. 

Hardy, L J. Other Australian cases may be fomid in 

»• 1897, s. 7 (3). And so under the Hogg's Aust. Torrens Syst., 1023-1028. 

L 
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can be created in registered land, it should follow logically that the 
common law doctrines and rules relating to seisin, as these concern 
contingent remainders, uses, etc, will not apply to estates and 
interests in registered land created off the register— as under s. 49 — 
any more than they apply to registered estates and interests. This 
would mean that limitations might be framed without relying on the 
Statute of Uses, and would take effect as limitations of the equitable 
estate do in the case of unregistered land, and that estates in remainder 
would be in the nature of equitable remainders. This result may 
sound startling, or even revolutionary, and perhaps will constitute 
a strong argument against accepting the views as to the relation 
between the registered estate and legal estate which lead to such 
a result. But it must be borne in mind that s. 49 only allows 
estates, etc, to be created — '' as ... if the land were not registered " 
— '^ subject to the maintenance of the estate and right " of the regis- 
tered proprietor, and that every registered proprietor has an estate 
in fee simple — or for years, as the case may be — ^vested in him by 
express enactment.^ 

A difficulty is caused; with respect to settled land, by the 
language of s. 6 (8) of the 1897 Act. It has been suggested, as 
stated ante, p. 86, that this sub-section impliedly enacts that 
a tenant for life, registered as proprietor of freehold land, will not 
have a statutory fee simple, and that any legal estates created by 
the settlement are unaffected by the registration. The wording of 
the sub-section certainly lends itself to this construction at first 
sights and if taken without reference to the express enactments of 
the 1875 Act and the general scheme of the system. It is sub- 
mitted, however, that the arguments against such a construction 
greatly outweigh the arguments in favour of it. The chief argu- 
ment in favour of the view that legal estates are preserved, and 
that a statutory fee simple is not conferred on a tenant for life by 
his registration as proprietor, is that ''the estates, rights, and 
interests " under the settlement are to be '' unaffected by the regis- 
tration," subject only ''to the maintenance of the right of the 
registered proprietor to deal " with the land ; this differs from the 
analogous language in s. 49 of the 1875 Act, where the creation of 
unregistered estates is allowed " subject to the maintenance of the 
estate and right oV* the registered proprietor. It might perhaps be 
inferred that whilst under s. 49 the registered proprietor had an 
" estate " conferred on him, under s. 6 (8) he had no " estate." This 
inference seems to be rebutted by two considerations. In the first 
place, the mention of the word " estate " in the first paragraph of 
8. 49 is unnecessary, since by s. 7 and other enactments a fee simple 

« 1875, SB. 7, 8, 13, 30-33, 35, 38 ; 1903, rr. 55-57, 140-142. 
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had already been conferred on every registered proprietor of freehold 
land; in the other paragraph of s. 49 the word '^ right" only is 
nsed, and in both paragraphs it is only the capacity of the regis- 
tered proprietor to deal by registered disposition that is referred to. 
In the next place, the presence of the word '^ estate " in s. 49 may 
be accounted for by the difference in the grammatical structure of 
the two sections. In s. 49 the words '^ subject to the maintenance 
of the estate and right of such proprietor *' are parenthetical, and 
not in direct grammatical connexion with '* transfer or charge regis- 
tered land " ; in s. 6 (8) the words '' subject to the maintenance of 
the right of the registered proprietor " are immediately followed 
by, and in direct and close grammatical connexion with, the words 
''to deal by registered disposition . . . with any land." In the 
former case the word '' estate " occurs naturally, and is not insensible 
even if it be unnecessary ; in the latter case it would have been 
impossible to insert the word '^ estate " without making nonsense 
of the sentence. 

It is submitted that according to the true construction of s. 6 (8) — 
taken with the other provisions o£ the Acts — the '' estates, rights, and 
interests" conferred by the settlement are to remain as rights of 
property " unaffected by the registration," much as a legal estate 
outstanding on first registration is, as a right of property, excepted 
from the effect of registration ; this is.not inconsistent, in either case, 
with the technical legal estate being extinguished in the statutory 
registered estate. • The result is that the ''estates, rights, and 
interests" are "unaffected" in every practical sense, though the 
necessary result of the capacity of the registered proprietor to deal 
with the land is to place them, juridically, on a different footing. 
It must also be borne in mind that the sub-section — and indeed the 
whole of s. 6 of the 1897 Act — is not concerned with the creation 
of interests in settled registered land, but in providing for the 
preservation of the rights under an existing settlement where the 
settled land has been brought on to the register. This distinction 
is dealt with more fully, under the heading "Settlements" in 
Chapter IV., sec. 2, sub-sec. 3. 

Section 4.— Estates, Interests, and Eights unpboteoted by 

ANY Special Entry. 

Unprotected interests may be divided into: (I.) those which 
are not defeasible for want of an entry on the register; (II.) 
those which are defeasible if not protected by an entry on the 
register. 

I. Interests which do not depend for their protection on any 
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entry in the register are: (1) interests enumerated in s. 18 as 
interests which are not deemed incumbrances ; (2) interests excepted 
from registration; (3) interests expressly conferred by the Land 
Transfer Acts or other statutes independently of registration. 

1. With respect, to the interests enumerated in s. 18, and not 
''deemed incumbrances" so as to require registration, these are 
referred to ante, pp. 109, 135. When not entered on the register, 
the title to them is proved independently of the register. They 
are, in the strictest sense, legal interests. 

2. Interests which are ''legal" in the technical sense, or other- 
wise complete and enforceable, and are already in existence when 
the land is registered with possessory title, may be said to be 
** excepted from the registration," though this phrase is not applied 
to them in the 1875 Act; they, as well as rights expressly 
excepted from the registration, se^n to come within the description 
of estates, rights, or interests '' adverse to or in derogation of the 
title of " the first registered proprietor, " subsisting or capable of 
arising at the time of registration," whose ''enforcement" is not 
affected or prejudiced by the possessory registration. The view 
taken of the effect of even possessory registration on an outstanding 
legal estate has been already stated (ante, p. 95) ; the legal estate 
is, in effect, ousted for the time being from its position as a criterion 
of ownership, and turned into a right of corresponding value, i.e. a 
right to have the ownership, which is evidenced by registration, 
divested from the proprietor on the register, in case the legal estate 
did really represent substantial — and not merely technical — rights 
of ownership in the person holding it at the time of the registration. 
The phrase "excepted firom the registration" — although quite as 
applicable in the case of possessory, as in the case of qualified^ 
titles — is not, of course, literally accurate, since the registration 
does, in the view here taken, have some effect on the legal estate ; 
the latter is, however, " excepted," in the sense that it is not barred 
from being actively asserted as a right of property, which is the 
effect which might be produced by a registration with absolute title. 
What is here said of the '^ legal estate " being ^ excepted " from 
registration may, of course, apply to other enforceable rights.^ 

8. The right to be registered as proprietor, in succession to a 
proprietor whose name has by reason of his death, bankruptcy, or 
otherwise,^ ceased to be rightfully on the register, appears to be an 
absolute right conferred by the Land Transfer Acts themselves 

^ An illustration of an enforceable 1897, sched. 1); 1903, rr. 151, 183-200. 

rig^ht, not strictly a " legal " estate, is And see 1897, s. 9 (6), where the ri^ht 

afforded by the benefit of the rostrictiYe which ^ devolves " on death, etc., is un- 

covenant in In re Nisbet and Potts' Ckmt.^ pUedly contrasted with the right which ia 

[1905] 1 Gh. 391. *" conferred " by a statutory instrument. 

* 1875, s& 41, 42, 43 (amended by 
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independently of registration^ and as such to give rise to a claim for 
indemnity if lost by rectification of the register becoming impossible.^ 
Such a right differs from a right to be registered by virtue of an 
instrument of transfer or charge, which would not ordinarily give 
rise to a claim for indemnity. Under s. 7 (3) of the 1897 Act the 
interest conferred by an unregistered instrument would have to be 
protected in order to confer anything in the nature of a warranted 
right; it would often be impossible to protect a right arising by 
yirtue of the deaths etc.^ of the registered proprietor, and such 
successory interests do not appear to be included among those 
enumerated in s. 7 (3), as requiring protection under pain of losing 
indemnity. 

Interests or rights conferred by general statutes, and inde- 
pendent of registration, are such interests as are enumerated by 
way of illustration in r. 151 — under statutes for compulsory acquisi- 
tion of land, Testing orders made in pursuance of the Trustee Acts, 
etc. These interests appear to be quite independent of registration 
or protection by entry on the register, and not to be referred to in 
8. 7 (3) of the 1897 Act. The warranty of title conferred by his 
registration on a proprietor whose land was completely divested 
from him, or subjected to a burden, by legislation extrinsic to the 
Land Transfer Acts, would be complied with by allowing him com- 
pensation under the indemnity provisions. The principle according 
to which charges, created by a general statute of the United Kingdom, 
take effect automatically on land in Scotland, notwithstanding that 
under Scottish law such a burden would ordinarily require registration 
in order to be effective, seems to apply exactly to registered land 
in England.^ 

II. Estates, etc., which are defeasible if not protected by some 
entry on the register may be : (1) Merely equitable interests im- 
pliedly excepted from registration with possessory title ; (2) Estates, 
etc., created under s. 49, or merely equitable rights against the 
registered proprietor, arising before or after registration with qualified 
or absolute title; (3) Interests and rights under statutory instru- 
ments of transfer or charge not yet registered. 

1. It is conceived that merely equitable interests, which remain 
enforceable against a proprietor registered with possessory title 
only, can only be so enforced by virtue of the doctrine of notice, 
and under circumstances which would make them valid against the 
holder of the legal estate. To make estates and rights created by 
statutory registered disposition inferior to equitable interests of 
which the parties to the statutory dispositions had no notice, would 

* 1897 B. 7 (1 2\ 

* See 'lord AdvoeaU v. Moray, [1905] A. C. 531. 



150 ESTATES, ETC, IN EEGISTERED LAND. [Cain, 

be equivalent to depriving the statutory estate conferred by registra- 
tion of the badge of ownership which it is submitted is affixed to 
the registered estate. But since the legal estate remains as an 
enforceable right against the possessory registered estate, the holder 
of an equitable interest might, by getting in the outstanding legal 
estate, make good his claim as against the registered estate. With 
respect to the kind and degree of notice which must be brought 
home to the registered proprietor, it is conceived that questions of 
this sort will be decided precisely on the lines which would govern 
them if the land were unregistered, and that the modifications of 
the doctrine of notice introduced by the Acts will not apply, in 
general, where equitable interests, in existence prior to registration 
with possessory title, are concerned. 

2. Estates and rights created under s. 49 — necessarily after 
registration of the land — and equitable rights in general against 
the registered proprietor (including equitable rights created before 
the registration, when other than possessory), will be good as 
personal rights against the registered proprietor and volunteers 
claiming under him; as against purchasers for value duly regis- 
tered, these interests will depend for their validity on the doctrine 
of notice. The notice required will, however, differ both in kind 
and degree from that which is sufficient to affect a purchaser under 
ordinary equity jurisprudence. The notice of an unregistered 
interest which would be sufficient to postpone a duly registered 
purchaser must, it would seem, be notice clearly brought home to 
him that by becoming registered he will actually be wrongfully 
depriving the holder of the unregistered interest of that interest, 
and so that it would amount to dishonesty and fraud if the pro- 
posed transaction were carried out. The subject is referred to in 
Chapter YII., post, in connexion with rectification of the register. 

3. The interest taken by a proposed transferee or mortgagee, 
under a statutory instrument which is not yet registered, cannot be 
said to be an estate in the land, in the ordinary sense, but is of the 
nature of an equitable right, liable to be defeated by another bona 
fide registration being actually effected. This right cannot be 
better described than by the expression used in s. 9 (6) of the 1897 
Act, " the right to be registered as proprietor of land or of a charge." ^ 
Like the estates and rights just referred to, created by ordinary 
deeds and non-statutory instruments, the right of a person claiming 

^ Under the Irish Act of 1891 (54 & 55 estate." In re Furlong and Bogan'a Oont, 

Vict. c. 66), B. 25, the statutoiy title of a (1893), 31 L. B. Ir. at 195. And when 

purchaser from the Land Commission, the land has been registered, an estate 

before registration, has been described as passes, not on execntion of the oonveyanoe, 

** an inchoate right incapable of being bat on registration : Toriah v. Orr, [1894] 

defeated, and only waiting for an official 2 I. R. 381. 
duty to be performed to become an absolate 
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under an unregistered statutory instrument is good as a personal 
right against the registered proprietor, and volunteers claiming 
under him, though it will only be valid against a registered 
purchaser for value if the latter can be affected by notice of it. 
Notice which would be insufScient to postpone a registered purchaser 
to the holder of an interest created by non-statutory instrument, 
and for whose protection provisions are made in the Acts, might 
well be amply sufiScient to postpone a registered purchaser where 
the adverse interest was under a statutory instrument intended to 
be registered. It is consistent both with good faith and the scheme 
of the system that other persons than the registered proprietor 
should be known to have interests in the land, not appearing on 
the face of the register, and to effect registration with knowledge of 
the existence of such interests may be justifiable and proper. But 
to effect registration, with knowledge that another person is also 
taking steps to effect registration in respect of the same property, 
could hardly under any circumstcmces be otherwise than dishonest 
and fraudulent. Accordingly, it would seem that such a registered 
purchaser would more readily be considered as acting mala fide, and 
more readily postponed in favour of the person of whose right he 
had notice. 

The interest of a person who has a statutory instrument of 
transfer or charge executed in his favour, but is not yet registered 
as proprietor of the interest intended to be conferred, is analogous 
to the " personal fee " of Scottish law as contrasted with the " feu- 
dalized conveyance " which, by being registered, confers real rights 
of property.* The unregistered statutory instrument may also be 
said to confer an interest similar to that conferred on a purchaser of 
copyholds before admittance, as to which it has been said : "^ '' Till 
admittance the title is in progress, inchoate, and incomplete, like a 
bargain and sale without enrolment, a feoffment without livery of 
seisin." 

The necessity for "completion" of a transfer or charge, by 
registering the purchaser or mortgagee as proprietor ^ of the land or 
charge, also suggests the analogy of the necessity for assurances of 
land being in writing by the Statute of Frauds, and under seal by 
the Real Property Act, 1845. It is true that statutory instruments 
of transfer or charge must now — since the Rules of 1898 — be under 
seal. But the mere fact of these instruments being under seal does 
not seem to add anything to the efficacy of the estate or interest 

< See BeU'a Principles (8th ed.), paras. bis heir, it is a fee-^mpU pert(mal " : Co. 

801-854 ; Jf^nton v. Bwsdeudi, [1892] Litt. 2a. 

A. 0. at 627. The expression "personal ' Wainewrightv, Elw€ll(lSie\liaAdd, 

fee" is not nnlinown iu English law ; for at 638. 

'* if an annuity be granted to a man and * 187r>. m. 22, 29, 34, 40. 
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which is the subject of the transaction, and which can only be com- 
pletely Tested in the transferee or mortgagee by the registration of 
the latter as proprietor of the land or charge. So far as such an 
instrument contains a grant of an estate, or a coTenant or stipulation 
which is, apart from the provisions of the Land Transfer Acts and 
Rules, rendered more efficacious by being contained in a deed rather 
than in a writing under hand, it will take effect independently of 
registration as any other document would do which purported to 
confer an interest in the land, whether under s. 49 or otherwise. 
With respect to its priority among competing instruments, the con- 
sideration, which would weigh against giving priority to a trans- 
action carried out by an unregistrable instrument and unprotected 
by the means provided — restrictive entries, would weigh even more 
heavily against giving pric^rity to a registrable transaction, where 
the registration necessary to complete the transaction was deliberately 
omitted or delayed. With respect to the intrinsic value of the 
executed statutory instrument of transfer or charge, this seems to 
be, as nearly as possible, on the level of a lease which is void as not 
being under seal, but which nevertheless confers a right to specific 
performance as an agreement for a lease.' 

* See Zinibler v. Abrahams, [1903] 1KB. 577. 



CHAPTER 17. 

TRANSACTIONS INTEB VIVOS. 

SEa 1. — Conveyances on sale in compnlsoiy district before first registration. 
Sec. 2. — ^Transactions on the register. 
Sec. 3. — Transactions off the register. 

Section 1. — Conveyances on Sale in Compulsory District 

BEFORE First Beqistration. 

The enactments relating to compulsory registration ^ make it ne- 
cessary to consider how far the provisions of the Acts and Bules 
apply to transactions with land, situated in a compulsory district^ 
even before the land is on the register. The first thing to do is to 
ascertain whether the land is in a compulsory district, and if so, 
whether it is registered. Both these facts can be ascertained at 
the same time, by searching in the index map at the Land registry.^ 
The land may, of course, be registered, even if it is not in a com- 
pulsory district, and thus the information obtained is valuable in 
any case. If the land, being in a compulsory district, is not yet 
registered, the next point to consider is whether the proposed 
transaction will be affected by the Acts at all. This is dealt with 
in Chapter II., sec. 3, ante, p. 58 ; the general rule is that, assuming 
the land or interest to belong to a class of property which is subject 
to the compulsory provisions, the transaction, in order to be affected 
by the Acts, must be a conyeyance of freehold or assignment of 
leasehold on sale, or a grant of a lease, such as are referred to in 
8. 20 of the 1897 Act, and rr. 69 and 70 (ante, pp. 62, 65). Mortgage 
transactions which do not involve a sale are not directly affected by 
the compulsory provisions ; the only difference between a mortgage 
over land in a compulsory district and an ordinary mortgage would 
be that the mortgagee might deem it advisable to lodge a caution 
against the land being registered. 

The degree of difficulty in carrying out a sale or lease transaction 
which falls within the compulsory provisions will vary according to 

» 1897,88.20,22 (6)(^); 1908,rr. 6S- ed.), 30, 461, 618; at p. 618 a form of 
70. See ante, p. 58. applioation for eearch is given. 

< 1908, r. 283. gee Br. & Shel. (2nd 



15i TEANSACTIONS INTER VIVOS. [Ch.iv. 

the circumstances; these circumstances will, in most transactions, 
be some of the following : — 

(1) The vendor will have the legal estate, and the purchaser 

will not require to mortgage, unless back to the vendor, 
before he registers ; 

(2) The vendor will not have the legal estate, which will be in 

a mortgagee, in a trustee for the vendor, or outstanding 
altogether ; 

(3) The purchaser will require to mortgage the land to a stranger 

before he registers, 

1. It will be convenient to take separately the cases where : 
(i.) the purchaser pays the purchase money in full ; (ii.) he mort- 
gages back to the vendor. 

i. If the vendor has the legal estate, this necessarily implies 
that he had already taken his conveyance before registration became 
compulsory ; but where the vendor's conveyance is of recent date, 
it should be ascertained that the date is prior to the date fixed by 
the relevant Order in Council. 

If the purchaser intends to pay the purchase money in full on 
completion, the transaction may be completed in the usual manner, 
and the purchaser will, immediately after completion, apply for 
registration (ante, p. 69). He may dispense with a formal convey- 
ance or assignment — though, apparently, not with a formal lease — 
and rely on a mere receipt for the purchase money, if he intends to 
register with absolute title ; but under ordinary circumstances the 
saving of expense would be but small, and such a course is not 
recommended. If the land is subject to an existing lease of any 
considerable length, a formal assurance of the legal estate should 
certainly — in order to avoid possible difficulties — be taken from the 
vendor. 

It will usually be for the purchaser's own interest that he should 
apply for registration promptly, but on a sale of leasehold land, or 
grant of a lease, the vendor should insert in the contract a stipula- 
tion binding the purchaser to register immediately on completion. 

If the purchaser has taken a formal assurance from the vendor 
which would, but for the Acts and Bules, have vested in him the 
legal estate, he will, upon being registered as proprietor, obtain 
this legal estate — though it will, as pointed out ante^ p. 144, be 
extinguished or merge in the registered estate. If the vendor has 
not purported to assure the legal estate to the purchaser, it will of 
course remain in the vendor — as a technical right of no practical 
value to the vendor himself. 

It will be for the purchaser to consider whether he should apply 
for registration with possessory, good leasehold, or absolute title. 
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One advantage of applying for possessory title is that he is regis- 
tered as proprietor practically at once; the further advantage 
of an absolute or qualified. title can also be obtained by apply- 
ing for an absolute or good leasehold title immediately after 
applying for possessory title, and this has also some advantages 
as regards the fees payable (ante, pp. 72, 78). A purchaser of 
leasehold land will not usually be able to apply for^-or at any 
rate to obtain— absolute title, since he cannot, in the absence of 
express stipulation in the contract, investigate the lessor's title.^ 

ii. Where the purchase money^ or part of it, is to be secured by 
a mortgage to the vendor, the purchaser is not obliged to register — 
i.e. he incurs no penalty or liability. for not registering; the legal 
estate will remain in the vendor, whether he purports to convey it 
to the purchaser or not, and the purchaser does not therefore require 
to register the land merely for the sake of divesting his vendor of 
the legal estate. He may, however, prefer to register for other 
reasons ; whether he does register at once will probably be a matter 
of bargain between the parties. When the mortgage is paid off and 
reconveyance taken, the purchaser would have to register in order 
to get the legal estate out of his vendor-mortgagee. The sale and 
mortgage transaction can, however, be carried out on the footing of 
the purchaser either (a) registering or (b) not registering. 

a. If the parties agree that the purchaser shall register the 
land, it is again a matter of bargain how the transaction is to be 
carried out. The conveyance and mortgage might be completed 
without any reference at all to registration, and then the purchaser 
might apply for registration subject to the mortgage as an incum- 
brance; the mortgagee could then apply for registration of his 
title to the incumbrance under r. 175 if he wished, or take a regis- 
tered charge in lieu of the mortgage. Another plan would be for 
the purchaser not to take a formal conveyance, but to apply for 
registration with the vendor-mortgagee's consent, and give him 
either an ordinary mortgage, but without any conveyance of the 
legal estate — which would, of course, still be in the vendor-mort- 
gagee, or a statutory charge which would, under r. 96, be accepted 
for registration along with the purchaser's application to be regis- 
tered as proprietor of the land. A third pljui would be for an 
application for first registration to be made in the vendor's name, 
the purchaser being nominated as the person, to be registered as 
proprietor, and giving the vendor a statutory charge for the 
amount left on mortgage. On the mortgage being paid off and dis- 
charged, the legal estate could, if thought desirable, be formally 
conveyed to the person entitled to have it ; but, if the registration 

» V. & P. Act, 1874, B. 2 ; Conv. Act, 1881, 8. 8 (1). 
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were with absolute title, it would be quite immaterial whether it were 
BO conveyed or not. The question of the form and contents of the 
registered charge will be dealt with later on in sec. 2, sub-sec. 2 — 
" Mortgages." 

b. If the arrangement were that the land was not at once to be 
registered, the conveyance and mortgage would be completed in 
the ordinary manner ; the only difference would be that the mort- 
gage would contain a covenant by the purchaser not to register the 
land during the currency of the mortgage, and that a caution 
under s. 60 against the registration of the land would be entered 
by the vendor-mortgagee. Such a covenant not to register would 
seem to be binding on any purchaser of the equity of redemption, 
whether he had notice of it or not.^ 

2. Where the vendor has not the legal estate vested in him, it 
may be : (i.) in a mortgagee ; (ii.) in a trustee for the vendor ; (iii.) 
outstanding altogether, and beyond the control of the vendor. 

i. If on a sale of freehold land the legal fee simple be vested in 
a mortgagee, who is not intended to be at once paid off, the pur- 
chaser may postpone his registration until he desires to get in the 
legal estate, when, of course, he must register in order to do so. 
If he prefers to register at once, he can, of course, do so, assuming 
he has made no stipulation on the subject ; the mortgage will be 
entered in the charges register of his land as an incumbrance, and 
the mortgagee's rights will not be affected, even if the mortgagor 
be registered with absolute title.^ If the mortgage has been effected 
by creation of a term of years, the purchaser must, of course, 
register, unless he is content to leave the legal fee in the vendor. 
The same distinction holds, in the case of leasehold land, between 
a mortgage by assignment and a mortgage by sub-demise. 

ii. In ordinary cases, where the legal estate is in a trustee for 
the vendor, the vendor will have to see that the legal estate is 
conveyed to the purchaser or as he directs. If the purchaser does 
not take a conveyance of the legal estate he need not register unless 
he wishes to do so. But he would have to leave the legal estate in 
the vendor's trustee; a conveyance to a trustee for the purchaser 
would, apparently, be a " conveyance on sale," to *' a person " under 
s. 20 as much as if made to the purchaser direct, and that person 
therefore would not acquire the legal estate from the vendor's 
trustee. If the legal estate is not in the vendor merely by reason 
of the conveyance to him having been made subsequently to com- 
pulsory registration being introduced, the purchaser would be justified 
in refusing to complete until the vendor had registered the land, 

* See the principlefi laid down in ^ In re Winter (1873), L. B. 15 Eq. 

Bogers v. Hosegood, [1900] 2 Cb. 388, as to 156 ; 1903, rr. 151, 152. 
ooyenants inhering in land. 
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and thus either got in the legal estate by possessory registration, 
or rendered it nugatory by absolute registration. A conveyance by 
the vendor's vendor to the purchaser would, on registration by the 
latter, be equally satisfactory, but might not be in the power of 
the purchaser or his immediate vendor to obtain. In the event of 
the abstract of title disclosing the fact that the vendor had taken 
a conveyance which failed to give him the legal estate for want of 
registration, this would be a defect going to the root of the vendor's 
title, and until it was remedied time for making requisitions would 
not run against the purchaser.^ There seems, however, nothing to 
prevent this being provided for by a special condition throwing the 
first registration on the purchaser.'' 

iii. Where the legal estate cannot be got in by the vendor, and 
therefore canuot be vested at all in the purchaser, possessory regis- 
tration merely for the sake of getting in the legal estate will, of 
course, be useless. A vendor with such a title would probably have 
already protected himself by special stipulations in the contract, 
and the purchaser would usually know that he could not get the 
legal estate.^ The purchaser would in no way be compellable to 
register under such circumstances ; but if he got a holding title, as 
in In re Williams and Parry's Contract^ he would be well advised 
to apply for registration with absolute title, and even possessory 
registration would be better than nothing. His title would, if only 
registered as possessory, improve with age, and if the land remained 
unregistered it would only be saleable under special conditions. 
The purchaser should therefore, in his own interests, follow the 
usual practice of registering at once with possessory title, even 
though no legal estate is thereby got in, and apply subsequently 
for absolute registration. 

3. A more troublesome case is where the purchaser has to raise 
the purchase money, or part of it, by mortgage in order to complete 
the purchase with the vendor. The vendor will not complete by 
executing the conveyance until he receives the purchase money; 
the mortgagee will not complete by paying over the mortgage money 
until he receives a valid mortgage ; and a valid mortgage over un- 
registered land usually implies that the mortgagee has the legal estate, 
which the purchaser cannot give until he himself has it by registering 
the land, which again he cannot do until he settles with the vendor. 
If, however, the conveyance, the mortgage, and the application for 
possessory registration of the purchaser, are all completed on the 

' See In re Carrige and MoDonnelVi * See, for instanoe, In re WiUiame and 

Colli., [1895] 1 1. B. 288, 296. Parry's Cont. (1895), 13 Reporta, 574, 72 

' See In re Mitchell and MeElhinjieyU L. T. 869; In re 8coU and Alvarez' Cont.y 

ConL, [1902] 1 I. R. 83. 8. 16 (2) of the [1895] 1 Oh. 596, 2 Ch. 608. 
1897 Act would not apply. 



158 TRANSACTIONS INTER VIVOS. [Ch. iv. 

same day, the whole transaction does not inyolve a very much 
greater degree of complication than any other transaction where a 
vendor has to be paid by means of a mortgage of the purchased 
property. The points for the protection of the mortgagee to be 
observed are : (L) that he shall have a security which would, but 
for s. 20 of the 1897 Act, be complete ; (il) that he shall get in the 
legal estate from the mortgagor as soon as possible ; (iii.) that he 
shall have all the statutory remedies given by the Acts when once 
the land is registered. 

i. The mortgagee can take, as part of his security, a mortgage 
in exactly the same form as he would take it independently of the 
Acts, with two additional provisions : (a) A power of attorney from 
the mortgagor in favour of the mortgagee, authorizing the latter, or 
his nominee, to execute on the mortgagor's behalf a conveyance of 
the legal estate to himself after application for registration with 
possessory title has been made by the mortgagor ; (b) a covenant 
by the mortgagor to apply, immediately after application for 
possessory title has been made, for registration with absolute title. 

a. The legal estate probably cannot be conveyed by the 
mortgagor before he himself has it, and the power of attorney, 
which may be given to the mortgagee himself, or a nominee — as, 
for instance, his solicitor, is intended only to facilitate completion, 
by making it unnecessary for the mortgagor and mortgagee to 
attend personally at the registry on the day when completion takes 
place and application for possessory registration is made. There 
appears to be no objection to giving the mortgagee a power to 
convey to himself.* 

b. The mortgagee's investigation of the mortgagor's title — 
ix. the title of the mortgagor's vendor — is not likely to be less, but 
rather more, strict than the investigation to be made by the registry 
on an application for absolute title; the mortgagee can usually 
therefore rely on his mortgagor obtaining absolute registration if 
applied for, and it will be to his own interest that the mortgagor 
should be registered with absolute title. A power of attorney might, 
if thought desirable, be added, authorizing the mortgagee to make 
the application, but will hardly be necessary. 

ii. If the registration of the mortgagor with absolute title could 
be effected immediately on completion of the mortgage, there would, 
in cases of ordinary freehold land in possession being mortgaged, 
be no occasion for either the mortgagor or the mortgagee to trouble 
about getting in the legal estate from the mortgagor's vendor. 
That an absolute title will be registered cannot, however, be said 
to be perfectly certain, and in any case some months will probably 

• See Fumivall v. Hudson, [1893] 1 Ch. 83."). 
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elapse before the registration is completely effected. In the mean- 
time the mortgagee must have the protection of the legal estate. 
In the cases, too, of freehold ground rents — i,e, freehold land subject 
to long leases, and of leasehold land, it is better to get in the 
technical legal estate in order to avoid all possible difficulties in 
enforcing rights against persons in possession.^^ In order to ensure 
that the legal estate shall not get into other hands, an application 
for registration with possessory title should therefore be made by 
the mortgagor — the purchaser in the sale transaction— =-on the day 
on which completion of the sale and mortgage takes place, and 
immediately afterwards — on the same day — a short deed conveying 
the legal estate to the mortgagee should be executed by or on 
behalf of the mortgagor ; this deed may conveniently be endorsed 
on the main mortgage deed. If the sale, mortgage, and application 
for registration, can be carried out on the same day, there seems to 
be no necessity for lodging a priority notice under r. 95. But this 
might be done as a further measure of precaution, if desired, and if 
a priority notice were lodged the occurrence of an interval of time 
between the completion of the sale and mortgage, and the applica- 
tion for registration, would be less material. 

There seems to be no reasonable doubt that the conveyance, 
executed by the purchaser immediately after delivery at the registry 
of his application, will pass the legal estate to the mortgagee. This 
depends, of course, on the legal estate duly vesting in the purchaser 
prior to his execution of the conveyance. Assuming that the pur- 
chase deed executed by the vendor is sufficient, but for s. 20 of the 
1897 Act, to pass the legal estate, s. 20 enacts that it shall not pass 
until registration takes place. The effect of r. 22 appears to be 
that the registration relates back to, and takes effect from, the 
moment of the delivery of the application for possessory registra- 
tion ; under the doctrine of " relation back/' as illustrated by actions 
for trespass and for mesne profits, and by acts done by, and actions 
brought by, executors and administrators,^^ the conveyance executed 
hy the purchaser, subsequently to the delivery of the application for 
registration, takes effect on the footing of the conveyance to him 
being a valid conveyance of the legal estate. It seems possible, 
indeed, that the registration itself might be held to relate back to 
the execution of the conveyance to the purchaser, so as to defeat 
any other intermediate conveyance of the legal estate by the vendor, 
on the principle by which an admittance to copyhold relates back 

^<» See Canitai and Counties Bank v. R. R. at 486; In re Pryte, [1904] P. 301, 

JRhodee, [1903] 1 Gh. 631. 305. As to relation back of admittance to 

" Butcher v. Butcher (1827), 7 B. & 0. copyholds, see Vaughan v. Atktna (1771), 

at 401, 31 B. B. at 238 ; Bra»ierY,Hudton 5 Burr. 2764; Scriyen Gopyh. (7th ed.), 

(1836), 8 Sim. 67, 42 B. B. 106 ; Tharpe v. 97, 98. 
Stallufcod (1843), 5 Man. & Gr. at 774, 63 
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to the sarrender ; ^^ but even so, this wonld probably not make a 
conveyance of the legal estate to a mortgagee or other person valid, 
if executed before registration had vested it in the purchaser. A 
conveyance, therefore, at some time subsequent to the delivery of 
the application for possessory registration, seems necessary in order 
to pass the legal estate from the purchaser, and it seems sufficient 
if it be made the moment after the delivery of the application. 

iii. In order to get the full benefit of the mortgagor's registra- 
tion, whether with possessory or absolute title, it is necessary that 
the mortgagee should treat the security as given over registered 
land, and should, besides an ordinary mortgage with the additional 
provisions already mentioned, and the endorsed conveyance of the 
legal estate, take a statutory charge. This charge will, under r. 96, 
be accepted for registration together with the application for regis- 
tration of the land with possessory title, and will be registered if 
and when the land is registered. The form and contents of the 
charge will be dealt with later on in sec. 2, sub-sec. 2 — ^ Mortgages. 
The registration of the mortgagor's title as absolute — if and when 
this takes place in due course after investigation of the title in the 
registry — will not involve any act or proceeding on the part of the 
mortgagee other than having his charge certificate — ^supposing one 
to have been issued whilst the registration remained possessory — 
altered to accord with the fact of the title to the land being regis- 
tered as absolute or qualified, etc. 

In practice, the mortgagee often insists on having the custody 
of the mortgagor's land certificate, and also on having a restriction 
entered on the register against the mortgagor — ^the proprietor of 
the land — transferring the land during the currency of the mortgage 
without the consent of the mortgagee — the proprietor of the charge. 
These matters will be referred to later on under transactions with 
registered land ; it will be submitted that neither of these precau- 
tions is necessary, unless under exceptional circumstances. 



Section 2. — Transactions on the Registeb. 

Sub-sec. 1. — Assurances for value other than settlements.' 

Sub-sec. 2. — Mortgages. 

SuB-SEC. 3. — Settlements and voluntary assurances. 

SuB-SEO. 1. — Assurances for Value other than Settlements. 

Assurances of registered estates and interests — by which is meant 
alienation and creation of proprietary interests, as distinguished from 

" Vaughan v. AikinSt supra. The dis- tion, and regiBtration which operateB solely 

tinctlon between registration which forms by avoiding a prior deed, is pointed out in 

part of the ceremony of conveyance, and CarlitU v. WhtUey (1867), L. B. 2 H. L. at 

thereby relates back to the date of execu- 418. 
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incumbraiice merely by way of mortgage — usually consist of the 
complete transfer or alienation of the registered interest. Partial 
interests, in the sense of ownership for a period of time less than the 
period in respect of which the land is registered, cannot be created 
on the register ; but some partial interests — partial in a sense other- 
wise than as regards duration — can be created on the register, as, for 
instance, an interest analogous in effect to such an incorporeal here- 
ditament as a rent charge can be created by means of a permanent 
incumbrance on the land. This transfer or incumbrance, whether 
the result of a transaction of sale, exchange, or partition, is effected 
by the execution of an instrument in prescribed form, and the entry 
of the transferee, or person in whose favour the assurance is made, on 
the register as proprietor in place of, or in addition to, the' existing 
proprietor. Transactions of exchange and partition only differ from 
transactions of sale of a piece of land in the form of the instruments 
by which they are carried out, and require only a little separate 
attention with respect to their completion and registration. The 
subject of the creation of interests analogous to rent charges must be 
dealt with entirely by itself. It will therefore be convenient to 
divide the present subject-matter into : (I.) Complete alienation of 
the land itself or the interest in it ; (II.) Creation of incorporeal 
interests in the land. 

I. Alienation will be treated of under the following heads : (1) 
The contract or agreement for sale ; (2) Investigation of title ; 
(8) The formal assurance; (4) Completion, including registration. 
There are four divisions of estates and interests, viz. freehold land, 
leasehold land, charges, incumbrances (ante, p. 105) ; these will not 
always require separate mention, and will only be referred to 
individually when necessary. 

1. The contract will usually show on its face that the land is 
registered, cuid whether with possessory, qualified, or absolute title ; 
it is advisable to state precisely the nature of the registration. If 
the land is represented to be registered and is in fact unregistered, 
or vice versa, this would seem to be a material misdescription, 
entitling the purchaser to rescind ; and if it were actually conveyed 
to the purchaser, he would still be entitled to have the conveyance 
set aside and the expense of the conveyance paid by the vendor.^ 

The effect of an open contract on the rights of the parties 
may, of course, differ widely according as the land is registered 
with possessory, qualified, or absolute title. Every qualification of 
an absolute title, including the fact of the title being only 

> See Edwards y. M'Leay(lSlS)y Coop. (1888), 39 Ch. D. 110. And so under the 

308, 2 Sw. 287, 14 B. B. 261 ; Hart v. Australian Bystem ; Skinner v. Audralian 

Swaine (1877), 7 Ch. D. 42 (a copyhold and BrUish Land Co. (1889), 15 V. L. B. 

caae); In re Beyfus and Masters Cont. 674. 
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good leasehold, should be stated in the contract; if the title is 
possessory, any special conditions relating to the title prior to 
registration must be included in the contract, just as in the case 
of unregistered land. Notwithstanding that an argument to the 
contrary may be founded on the fact that some enactments of the 
Conveyancing Act, 1881, are expressly made applicable to regis- 
tered land, it would seem that all the provisions of the Conveyancing 
Acts which are relevant, and not inconsistent with the Land Transfer 
Acts, apply to registered land ; ^ it may, of course, be difficult some- 
times to say whether a particular provision of the Conveyancing Acts 
is inconsistent with the Land Transfer Acts and Rules. 

The rights both of vendor and purchaser are to some extent 
governed by the express provisions in s. 16 of the 1897 Act. 

A vendor cannot usually, by reason merely that he is not the 
registered proprietor of the land, or of a charge giving a power of 
sale, refuse to procure the execution of an instrument of transfer in 
favour of the purchaser ; under s. 16 (2) of the 1897 Act a vendor 
of registered land is bound, " notwithstanding any stipulation to the 
contrary," either to have himself registered, or to procure a transfer 
to the purchaser from the registered proprietor. This raises two 
difficulties : (i.) As to the meaning of '^ registered land ; " (ii.) As 
to whether the enactment overrides certain other provisions in the 
Acts and Rules. 

i. "Registered land "may well include land registered under 
the Land Registry Act, 1862 ; the provisions ^ for transferring such 
land, without payment of fees or formal application, from the 1862 
register to the present register upon registration of a transfer on 
sale, seem to favour this view. 

" Registered land " does not seem to include interests excepted 
from the registration. The provisions of s. 127 (as amended), by 
which certain interests in registered land which are themselves 
excepted from the registration remain subject to the jurisdiction of 
the local Middlesex and Yorkshire registries, seem to require that 
interests in land thus kept on the local registers should be considered 
as removed altogether from the jurisdiction of the land registry and 
the Acts governing land on its registers. Where registered land is 
situated in a non-register county, by parity of reasoning the same 
classes of interests in the land which are excepted from registration 
appear to be constructively removed from the jurisdiction of the 
Land Transfer Acts for all purposes. Such excepted interests 

* The Beciions which expressly in- 1882, r. 1. 
corporate certain proyisions of the Con- ' See the orders of Jan. 1, 1876, and 

veyancing Act, 1881, are : 1897, s. 9 (1, 2), Deo. 29, 1897, printed in Br. & Shel. (2nd 

ftnd B. 16 (3). And compare 1903, r. 336, ed.), 537-539. 
in its relation to the Remnneration Order, 
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therefore, unless expressly placed on the register subsequently 
(r. 175), do not appear to be included in the " registered land " 
mentioned in s. 16 (2) of the 1897 Act. But in order to constitute 
such an excepted interest, the interest must be one which can be 
substantially separated for conveyancing purposes from the land on 
the register, not a mere claim, dating from before the registration, 
to have rectification on the ground that the title is possessory only. 
Instances of really excepted interests, which are not included in the 
" registered land," would be — in the caseiof possessory registration — 
the legal estate, and — in all cases — the unregistered reversion on a 
registered leasehold. And the interest might be '* excepted " from, 
or included in, the '^ registered land " according as it was regarded 
as identical with, or distinct from, the land itself on the register. 
Thus, a mortgagee selling and conveying land actually on the 
register, but doing so by virtue of his paramount title under a 
mortgage created before the land was placed on the register, would 
be a " vendor of registered land ; '' but such a mortgagee selling his 
security only, and conveying the legal estate to the transferee of 
the mortgage, would not be selling the " registered " land for the 
purposes of s. 16 (2). 

ii. Taking " registered land " in the sense above-mentioned, the 
next question is whether s. 16 (2) is in conflict with s. 9 (6) of the 
1897 Act, r. 151, or r. 185. By s. 9 (6), and rr. 96, 104, and 105, 
a person who has, by virtue of the death, etc., of a proprietor, or an 
unregistered instrument of transfer, a right to be, but is not yet,, 
registered as proprietor of the land, may in turn execute an instru- 
ment of transfer which will be as valid and registrable as if the 
person executing it had been then registered as proprietor ; r. 185 
is to the same effect with respect to an executor or administrator. 
It is submitted that these provisions can be read as constituting an 
exception to the enactment in s. 16 (2), and thus any conflict 
between the enactments will be avoided; s. 16 (2) seems to be 
directed against the possibility of a vendor having himself taken 
only an assurance off the register. 

By r. 151, a purchaser from a person who has a title paramount 
to the registration may be registered as proprietor notwithstanding 
that a transfer from the registered proprietor cannot be obtained. 
This case may also, it is submitted, be taken to be an exception to 
the provisions of s. 16 (2). If this construction be correct, there will 
thus be two cases in which a vendor need not get himself registered, 
nor procure the execution of a transfer from the registered pro- 
prietor direct to the purchaser : where the vendor's title is paramount 
to the registration, and where the vendor is himself then entitled to 
be registered. 
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A purchaser, who desires to have coTenants for title from a 
vendor who is registered with absolute title, will have to stipulate 
expressly for them in the contract. By s. 16 (3) of the 1897 Act 
a vendor, '' in the absence of express stipulation," cannot be required 
to give any covenants for title, if registered with absolute title, and, 
if his registration is less than absolute, can "only be required to 
covenant against estates and rights excluded from the effect of 
registration ; " the implied covenants under s. 7 of the Conveyancing 
Act, 1881, are to be construed accordingly. Besides these implied 
covenants, some covenants are also implied by the Land Transfer 
Act and Bules, and others may be expressly added and registered ; * 
these will be referred to later on. It is not clear whether a 
purchaser is entitled, as a matter of course, to have the covenants 
in respect of the excepted interests, under a possessory or qualified 
title, in a separate deed, or whether he is only entitled to add them 
to the statutory instrument of transfer — if he wishes for express 
covenants. Unless some outstanding interest is being got in, which 
would necessarily be done by a separate deed, there seems to be no 
occasion for the vendor to execute more than the prescribed statutory 
instrument, modified according to circumstances; if the purchaser 
desires to have a separate deed of covenants for title, or a separate 
conveyance, he should stipulate expressly for this. Under ordinary 
circumstances, too, and where the registration is with absolute title, 
there seems no reason why the statutory acknowledgment and under- 
taking as to documents — if one is required — should not be inserted 
in the statutory instrument of transfer. 

Under some circumstances, however, the purchaser will do well 
to stipulate in the contract for a separate deed or document being 
executed by the vendor and delivered to him. Where the registration 
is possessory only, it is better for the purchaser to have any acknow- 
ledgment and undertaking as to documents in his own possession. 
And so where any interest excepted from the registration, whether 
the registration be absolute, qualified, or possessory, is to be assured 
— even though appurtenant to the registered land itself, it seems 
better that the purchaser should stipulate for a separate conveyance 
of the excepted interest. An instance of this kind of interest would 
be a right of way, or other easement. If the easement is actually 
registered, and the dominant and the servient land is each 
accurately defined, there will, of course, be no necessity for a 
separate conveyance. 

It seems probable that the rights, with respect to evidence and 
length of title to interests excepted from the registration, which a 
purchaser would have under an open contract, may be restricted 

* 1875, 88. 24, 39 ; 1903, ir. 132, 133. 
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by special conditions. It is not perfectly clear that the vendor 
has the same right to make special conditions as he has in the case 
of ordinary unregistered land, because sub-s. 1 of s. 16 of the 1897 
Act differs from sub-ss. 2 and 3 in omitting all mention of express 
"stipulation" — forbidden in sub-s. 2 and permitted in sub.-s. 3, 
By sub.-s. 1, the purchaser cannot require any further evidence^ 
of the yendor's war rante d title than is afforded by the register, 
Tief^-aiiy' further eyidence ^ to rights and liabilities not deemed 
"incumbrances under s. J.8 of the 1875 Act than a statutory declara- 
-fion ; with respect to interests not warranted by the registration — 
t,e. excepted from registration — he may require, as to " incumbrances 
entered on the register as subsisting at the first registration,'* 
" eyidence of the title to " them or of their discharge, and, as to 
excepted interests, such eyidence as he " would be entitled to if the 
land were unregistered." The enactments restricting the pur- 
chaser's rights being for the benefit of the vendor, there seems to 
be no reason why the latter should not be able to contract himself 
out of these enactments and agree to furnish the purchaser with — 
for example — better evidence than a statutory declaration as to 
the matters mentioned in s. 18. In the same way the enactments 
conferring on the purchaser full rights of requiring evidence of 
the vendor's title being for the purchaser's benefit, there seems no 
reason why he, in his turn, should not be allowed to contract himself 
out of the enactments and waive what would be his rights under an 
open contract, as in the case of unregistered land.^ 

It is at present doubtful whether, in the absence of express 
stipulation, the purchaser could insist on the vendor deliyering the 
instrument of transfer at the registry office, and obtaining the due 
registration of the purchaser. This point will be dealt with subse- 
quently. In the case of stock registers, the person who tenders for 
registration a forged instrument of transfer not only impliedly 
warrants the genuineness of the instrument, but also impliedly 
contracts to indemnify the custodians of the register against any loss 
which they may sustain by registering the forged instrument.® It is 
possible that this principle may be held to apply to the land registry ; 
in that case the liability of the purchaser could only be avoided by 
the tender and request for registration being made by the vendor. 
Accordingly it may be advisable for the purchaser to stipulate in 
the contract that his registration should be carried out by the 
vendor — of course at the purchaser's expense, so far as payment of 
registry fees is concerned. This is also particularly advisable — 
though on another ground — if the purchaser is not to receive an 

* See Wtlsan v. Mclntoih, [1894] A. C. • Sheffield Corporation!. Barclay, [1^5J 

129. A. C. 392. 
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instrument of transfer executed by the proprietor then actually on 
the register ; the possibility of mistake or delay is increased by the 
existence of anything like a chain of title between the registered 
proprietor for the time being and a proposed successor on the 
register. 

In the case of registration with less than absolute title, the 
question of the legal estate may have to be considered by the 
vendor and provided for in the contract. In the case of a qualified 
title, the purchaser is entitled, in addition to the evidence afforded 
by the register, to all usual evidence '^ as to any estate, right, or 
interest excluded from the effect of the registration." If a quali- 
fication consisted of the exception of any interest in consequence 
of the legal estate not being vested in the first proprietor, the 
vendor would have to account for the legal estate, and show that 
it did not protect any beneficial interest, up to the time of com- 
pleting the sale. In the case of a possessory title the purchaser is 
only entitled, in addition to the evidence afforded by the register, 
to all usual evidence " of the title subsisting or capable of arising 
at the first registration ; " if the legal estate had not been vested 
in the first proprietor, the vendor would have to deduce the title to 
it down to the time of sale, and, if not got in and conveyed to the 
purchaser, would at least have to show that it was in a bare trustee 
and protected no beneficial rights. But in the event of the legal 
estate having been vested in the first proprietor, it is submitted 
that the vendor will have done all that is necessary if he proves 
this, without deducing [the title to the legal estate any further. 
The legal estate appears to be extinguished in the registered estate 
{ante, p. 144), where these are united in the same person, and from 
the date of registration the registered title is, with respect to the 
practical abrogation of the legal estate, in the same position as 
though the registration were with absolute title. 

2. What the vendor is to do, and what the purchaser is to dis- 
pense with, with respect to the purchaser's investigation of the 
vendor's title, may or may not appear expressly on the face of the 
contract. The following observations only apply, of course, so far 
as the contract is silent. 

In the case of land registered with absolute title, and subject to 
no incumbrances other than those created subsequently to the first 
registration, a purchaser cannot require, by way of abstract of title, 
more than a copy of the land certificate as it appears with all 
entries in the register noted on it up to date. But if there is a 
considerable number of cancelled entries, or if there are any entries 
of considerable length, there seems to be no reason why the vendor 
should furnish the purchaser with more than a copy of the entries 
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still uncancelled, or with more than a brief summary of the lengthy 
entries. It would, indeed, seem to be sufficient, where the title has 
been registered as absolute, and without any incumbrances existing 
at the time of first registration, for the vendor to give the pur- 
chaser sufficient particulars to enable him to find the land on the 
register, together with an authority to inspect the register.''^ The 
purchaser is only entitled to the eyidence afforded by the statutory 
declaration, as to matters not deemed incumbrances under s. 18 of 
the 1875 Act, and could hardly be entitled to any abstract of title 
with respect to any of such rights or liabilities as were not entered 
on the register. Where, however, evidence is required of the 
existence or non-existence of rights which are excluded from the 
effect of registration, the ordinary conveyancing practice should, 
apparently, be followed, and an abstract of the vendor's title with 
regard to those rights delivered to the purchaser, as a preliminary 
or aid to his investigations. Possible rights to the land may be 
excluded from the registration on any one of three grounds: (i.) 
They may be incumbrances subsisting at first registration with 
absolute title; (ii.) The title may be qualified (including good 
leasehold), and these rights expressly excepted from the registration ; 
(iii.) The title may be possessory, and so only warranted as from the 
first registration, and subject to any adverse rights then subsisting 
or capable of arising. 

i. If the title to the incumbrance has itself been registered, as 
well as entered in the charges register of the land on which it is an 
incumbrance, or if — without being so registered — it has been dis- 
charged and an entry made on the register accordingly,^ any abstract 
of title required may consist merely of a statement or copy of the 
entries on the register. But if the title to the incumbrance has 
not been registered, and it is not to be discharged, or only dis- 
charged out of the purchase money on completion, then the pur- 
chaser will have to investigate the title to it in the usual way, and 
an abstract of the title to the incumbrance of the usual kind should 
be furnished by the vendor. 

ii. Where the registration is with qualified title (including 
good leasehold), the interests excepted from the registration may 
be : (a) Particular interests the title to which has not been satisfac- 
torily shown ; (h) All estates and interests prior to a specified date ; 
(c) The lessor's title, in the case of leasehold land. 

a. The particular interest excepted may, of course, be the legal 
estate in the fee simple of the whole of the land, or the legal or 
equitable interest of one or more persons, or in respect of part of 

' 1875, 8. 104 ; 1897, s. 16 ; 1903, r. 284. 1875, 8. 19 ; 1903, rr. 216, 217. 
■ 1803, rr. 175-181. A8 to discharge : 
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the land, etc. Whatever the nature of the excepted interest, the 
title to it must be deduced by the vendor, and investigated by the 
purchaser, down to the date of completion, an abstract of title to 
the excepted interest being furnished and verified in the usual 
manner. It may, of course, be discovered that the excepted interest 
has been got in by some previous registered proprietor, and in that 
case it will probably have merged in the registered estate ; deduc- 
tion and investigation beyond that point will not then be necessary, 
since the " qualification " to the otherwise absolute title will then 
have ceased to exist. 

h. If the ** qualification '* consists of an exception of all estates, 
etc., prior to a given date, the title of the proprietor will in efiect 
be the same as though the land had been registered with possessory 
title at the date specified, and the same considerations will apply 
as in the case of possessory registration, to be referred to a little 
later on. 

c. If the only exception be the lessor's title in the case of lease- 
hold land, the title will be good leasehold, which is merely one 
form of qualified title. In . the absence of express agreement the 
purchaser will not be able to call for the lessor's title, so that no 
question of investigating any but the registered title can arise. If 
the purchaser has the right of investigating the lessor's title as part 
of his vendor's title, the deduction and investigation will be made 
in the usual way, but will only be carried down to the time of the 
registered lease being granted. Any subsequent transaction with 
the reversion will not affect the title to the leasehold land. 

iii. Possessory title — and also qualified title where the qualifica- 
tion consists in all estates and rights prior to a certain date being 
excepted from the registration — differs from a title qualified by 
the exception of some individual estate or right, in being sharply 
divided into two periods of time — before and after the registration 
of the land ; the title of the first period is unwarranted, whilst the 
title of the last period is warranted, subject only to the possibility 
of the unwarranted title turning out to be paramount. The un- 
warranted title must be deduced and investigated by the delivery 
and verification of an abstract of title in the usual way ; but whether 
the deduction and investigation are to stop at the date of first 
registration — where the warranted title begins, or are to be carried 
down to the time of sale and completion, will depend on the nature 
of the unwarranted title, i.e. during the first period. If a perfect 
title — legal and equitable— can be shown in the first registered pro- 
prietor, there is no necessity to abstract or deduce any title sub- 
sequent to the first registration other than the registered title ; the 
unwarranted title, in fact, is extinguished and disappears. The 
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abstract of title proper will end with the title of the first proprietor, 
and any further abstract, if one be required, will consist of state- 
ments or copies of entries in the register, so far as the main title to 
the land itself is concerned, and apart from collateral rights such 
as mines and easements. But should the title of the first proprietor 
have been imperfect in any respect, it will be necessary to carry 
on the deduction and investigation of the unwarranted title — as 
distinct from the registered title — down to the time of sale, so that 
the title off the register may be considered and judged of as a 
whole. It may be that at some point subsequent to the first regis- 
tration the title will be found to have been made good, or the 
outstanding interests got in by a registered proprietor; if the 
latter, these interests will probably merge in the registered estate 
and the necessity for further deduction will cease. The most serious 
difficulty will, of course, exist where the first proprietor's title is 
defective by reason of the legal estate being outstanding ; this 
question is referred to a/rUey p. 157, and should form the subject of a 
special condition by the vendor in the contract. 

The abstract of title, so far as it is an abstract in the usual sense 
of being an epitome of successive assurances or devolutions, will be 
verified in the usual manner ; so far as it consists of a statement or 
copy of entries on the register, the register itself must be inspected, 
and for this purpose an authority must be furnished to the purchaser 
by the vendor. The purchaser should also ascertain that the land 
certificate is in the vendor's possession or deposited at the registry, 
and not deposited by way of security with another person. 

The sharp division between the warranted and the unwarranted 
title is particularly noticeable when the question of searches is 
dealt with. With respect to the unwarranted title the same searches 
must be made as in the case of unregistered land ; with respect to 
the warranted title, it appears to be unnecessary for a purchaser to 
make any search other than at the Land registry in the register of 
the land in question. The precise language of the Acts as to the 
title acquired by a duly registered purchaser, and the lengthy 
enumeration of liabilities to which the land is subject without these 
necessarily appearing on the register,® seem to furnish a strong 
argument in favour of the Acts being interpreted as special Statutes, 
which are not affected by general legislation — prior or subsequent — 
imposing charges or burdens on land ; such general charges do not 
seem, as a rule, to override and be paramount to the estate of the 
registered proprietor for the time being.^° 

» See 1875, ss. 7, 13, 18 (as amended), v. Moray, [1905] A. C. 531, the principle 
30, 35 : 1897, B. 13 (3) ; 1903, rr. 67, 140. of which seemB to apply to land registered 
** But Bee and consider Lord Advocate under the Land Transfer Acts. 
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The Rules proyide for ofiScial searches being made, and the 
result embodied in an official certificate by the registry officers; 
special provision is made for exempting solicitors, and such of their 
clients as may be trustees, from liability in case the search certificate 
turns out to be incorrect (r. 293), but nothing is said as to the 
possible loss to a client who is not a trustee.^^ It is conceivable 
that a transaction might be completed on the faith of an official 
search certificate which, on registration being applied for, turned 
out to be incorrect. Since an official search certificate does not 
carry with it any express warranty of its correctness, it does not 
seem advisable to rely altogether on an official search. The search 
can be made at the same time that the register is inspected, and 
if desired a caution or (with the vendor's consent) a priority notice^ 
can be immediately afterwards lodged. It is conceived, however, 
that this need only be done under exceptional circumstances and 
in large transactions, and that the purchaser will ordinarily be as 
safe as when dealing with unregistered land, if he leaves the vendor 
in the position of ostensible owner until completion. 

Practically, all inquiries which are usually made by a purchaser 
of aQ interest in unregistered land should be made by a purchaser 
of an interest in registered land, even when the vendor is registered 
with absolute title. Thus, where the property consists of land in 
the occupation of tenants, inquiries should be made of the tenants ; 
when the property is vacant land, it should be ascertained that no 
intruder is in possession, etc. The interests of tenants and of persons 
in possession are expressly protected by s. 18 of the 1875 Act So 
if the property consist of a mortgage effected by a registered charge, 
inquiries should be made of the mortgagor, and the state of accounts 
between him and the mortgagee ascertained, with a view to afterwards 
giving the mortgagor notice of the transfer. Notwithstanding that 
by the combined effect of ss. 23 and 40 of the 1875 Act the mortgagor 
would, upon the transfer of mortgage being registered, be indebted 
to the new mortgagee in lieu of the former proprietor of the charge, 
the new proprietor of the charge would probably be held bound by 
any payments made by the mortgagor to his former mortgagee 
before, or in ignorance of, the transfer.i« 

The subject of requisitions, and their answer, does not seem to 
require special mention. The abstract of title will not, of course, 
be complete unless it is shown that the purchaser is either to receive 
a statutory transfer from a registered proprietor, or person entitled 
to be registered as proprietor, or otherwise be placed on the register 
by virtue of a paramount title. 

'^ 1903, rr. 289-294, f. 68. BYfltem: Nioa v. BeU (1901), 27 V. L. B. 

" 1875, B. 53 ; 1903, rr. 117, 226-233. 82 ; the decision would seem to apply to 
'' This ifl 80 under the Australian the English Acts, It fortiori. 
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3. The preparation of the formal assurance of the property sold 
being a matter for the purchaser, he is ordinarily entitled, in the 
absence of express stipulation, to take his conveyance in any reason- 
able form which does not increase the expense incurred by the vendor 
in perusing and approving of it. It seems possible that the question 
of the proper method of assuring registered land may give rise to 
differences of opinion between vendors and purchasers. In the 
absence of stipulation a purchaser may take his formal assurance in 
one of three ways : (i.) By a statutory instrument of transfer in the 
prescribed form without addition; (ii.) By a statutory instrument 
containing additional clauses and provisions ; (iii.) By either of the 
two last, together with a deed or deeds containing a conveyance of 
the property or covenants relating to it, and not intended to be 
registered. On each of these something has already been said in 
connexion with the contract (ante, p. 164). 

i. Prim& facie the ordinary and proper method of assuring regis- 
tered land, or a registered charge or incumbrance, should be by 
means of an instrument in the form prescribed by the Acts and 
Bules. Departures from thb method of assurance should rather be 
considered the exception than the rule. A practitioner who makes 
it, for instance, a rule to add to the statutory forms, or to take in 
addition a conveyance by ordinary deed, is merely following the 
analogy of ordinary conveyancing in a blind fashion, forgetting that 
the whole system of alienating registered interests is based on 
principles quite different from those which govern the alienation of 
unregistered land. 

Where only the estate or interest on the register is to be taken, 
and there are no rights off the register to be assured by persons 
other than the registered proprietor, then — whether the title be 
absolute, qualified, or possessory — ^nothing is gained by making the 
registered proprietor execute an additional deed of conveyance ; and 
if nothing is gained by so doing, it is waste of time and bad con- 
veyancing to do it. The same reasoning applies, though not exactly 
in the same degree, to the practice of inserting additional clauses and 
provisions in the statutory forms of instruments ; if it is only the 
registered interest, and only the powers conferred by the Acts and 
Bules, that are required, no attempt should be made to effect more by 
means of the statutory instruments. Cases in which it is really 
advisable to add to the prescribed forms will be of more frequent 
occurrence than cases in which additional deeds are desirable ; but 
the same rule should be adopted — only to add clauses when really 
necessary, and when some definite purpose is to be served. The mere 
fact that the title is qualified or possessory, or that in the case of a 
possessory title there is a known defect in the unwarranted title, will 
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not make it any the more advantageous — ^and therefore proper — to 
insert additions in the statutory instrument of transfer, or to take an 
additional deed of conveyance, etc. Instances of cases in which 
assurances should be thus taken will be given subsequently, and will 
serve to show by contrast when a statutory instrument in its pre- 
scribed and unaltered form may safely be relied on. 

The statutory instruments of transfer on sale, and also those for 
effecting partition and exchange, are extremely simple in frame, and 
there is no substantial difference in form between them inter se, nor 
between the instruments prescribed for transferring freehold land, 
leasehold land, and a charge.^^ The situation of the land, and the 
number of the title in the register, are given in a heading, and the 
instrument (after stating the date) consists of the following, modified 

according to circumstances: "In consideration of £ 1, A. B. of,etc., 

hereby transfer to CD. of, etc., the land comprised in the title above 
referred to ; " it is then executed as a deed and attested.^ The forms 
above referred to are those for use when land or a charge (including 
a registered incumbrance or mortgage) is to be transferred " in the 
prescribed manner." ^® In all these instruments the word " transfer " 
is the operative word, and the form of the instrument is analogous to 
the form used in transfers of stocks and shares, being the simplest 
possible words which could be used to indicate the intention of the 
transferor to alienate his} estate or interest and vest it in the trans- 
feree. The alienation thus effected — subject to due registration 
subsequently — is clearly analogous in its mode of operation to the 
alienation of personalty such as stocks and shares, and has no 
resemblance to the alienation of unregistered freehold land, which 
proceeds on the feudal principle of limiting an estate to the alienee, 
notwithstanding the abrogation of subinfeudation. The alienation 
by statutory transfer also further resembles the alienation of stocks 
and shares — and also, in this respect, copyholds — in that it has to be 
*' completed *' by entry of the transferee on the register as proprietor ; 
the nature of the interest taken by the transferee under this inchoate 
alienation is referred to ante, p. 151, and the strong resemblance of the 
Land register to a stock register is referred to ante, p. 84. 

The prescribed form of instrument of transfer illustrates very 
strikingly, by being used for freehold land as well as leasehold 
land and charges, the tendency of the system to cast loose, not only 
from feudal principles and rules (ante, p. 37), but also from the 
conveyancing rules which are founded on the Statute of Uses. All 
the features which distinguish an ordinary conveyance of freehold 
land from an assignment of leaseholds, or a sale of chattels personal, 

»♦ 1903, ff. 20, 21, 28-36, 41-43, 49, 50. »« 1875, 88. 29. 34, 40; 1903, rr. 175- 

" 1908, rr. 107-110. The form given 177. And see 1903, r. 126, et seq. 
above in the text is from 1903, f. 20. 
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are absent. There are no words of limitation, and there is no refer- 
ence to nses ; neither is there any habendum, any receipt clause, or 
any coyenant for title. In short, notwithstanding that the instru- 
ment is under seal, it appears to have, in its prescribed form, no 
e£Scacy as a conveyance of any actual estate in the land, any more 
than a surrender of copyholds, but, like the surrender, it confers 
only a right on the person named as transferee to be placed on the 
register in place of the transferor ; until this is done the transferor 
is " deemed to remain proprietor of the " land or charge.^'' This 
right to be registered is none the less a right of property, because 
it cannot be, in the case of freehold land, described in terms of the 
ordinary law relating to estates in land, and it is a right of property 
in the whole interest which is in process of alienation ; it is sub- 
mitted that this view is more in accordance with scientific jurispru- 
dence, and less likely to lead to confusion, than a view which would 
adopt the analogy of an ordinary grant of land to a man without 
words of inheritance, and so would regard the statutory instrument 
as conferriug an estate for life. When once the transferee of free- 
hold land is registered — i,e. entered on the register as proprietor of 
the land — he takes the fee simple, which is only then divested from 
his transferor. This fee simple, although not conveyed to the 
transferee in the sense in which this would be understood of an 
ordinary deed of conveyance, does vest in the transferee as the result 
of execution of the statutory instrument and his registration as pro- 
prietor taken together, much as copyhold land vests on admittance 
as the combined result of the surrender and admittance.^® These 
remarks are applicable, mutatis mutandis, to transfers of leasehold 
land and charges. 

Since English law recognizes an '' estate " in land as a sort of 
metaphysical entity, it is sometimes a matter of importance whether 
an owner's " estate " is identical with or distinct from that of his 
predecessor in title. From this point of view the estate conferred 
on the new proprietor by " transfer " seems to be the same estate 
that his predecessor had, and not a new estate distinct from the 
preceding one as the registered estate of a first proprietor is distinct 
from the legal estate which it abrogates ; the estate of the purchaser, 
when registered, is described in the Acts and Bules in terms sub- 
stantially identical with those used to describe the estate of the first 
proprietor, except only that the estate of the purchaser is not subject 
to " unregistered estates, rights, interests, or equities " to which it 
might possibly be subject in the hands of the first proprietor.^' The 

" 1875, gg. 29, 34, 40. " 1875, B8. 30-32, 35; 1303, rr. 140, 

•• See Vaughan v. AUkitu (1771), 5 142. These oorreepond respectively with 
Burr. 2764, 2785, referred to ante, p. 159. 1875, ss. 7, 9, 13 ; 1903, rr. 55-57, 59. 
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difference between an estate or ownership which is identical with, 
and one which is distinct from, the preceding estate or ownership, 
and the importance of this difference, are illustrated by the relation 
between the ownership of an intruder who gains a title under the 
Limitation Acts, and the legal estate of the dispossessed owner.^ 
That the estate or interest of the registered transferee is identical 
with, and not distinct from, the estate of the transferor — or pre- 
decessor in title on the register — seems to be conclusively shown by 
the proyisions for covenants of payment and indemnity being some- 
times implied) and sometimes allowed to be inserted in the statutory 
instrument, on transfer of land which is subject to the payment of 
rent and observance of covenants.^ It would seem, however, that 
such — and any other — implied covenants would only arise, and that 
any express covenant inserted in a statutory instrument would only 
take effect, as between two successive registered proprietors ; where 
proprietor A. executes an instrument of transfer in favour of X., or 
X. is his executor, etc., and proprietor B. gets on the register by 
virtue of an instrument of transfer executed by X.,^ then it would 
seem that a sort of privity of estate is constituted between A. and 
B. only, in the sense that A.'s estate passes directly to B., notwith- 
standing that under some circumstances privity of contract might 
possibly be constituted between B. and X., or between the registrar 
and B. or X.^ So the estate of a mortgagor, or proprietor of land 
subject to a registered charge, would pass directly to the registered 
transferee on transfer from the mortgagee, or proprietor of the 
charge under his power of sale, in the same manner as on transfer 
from a registered proprietor through the intervention of an executor, 
etc., or a mesne transferee.^ 

The covenants implied upon a transfer, by express enactment, 
differ according to the nature of the property. No such covenant is 
implied upon a transfer of freehold land, unless the land be subject 
to an existing rent ; in such a case, by r. 132, covenants similar to 
those implied by s. 89 on a transfer of leasehold land are (if not 
negatived) implied, to the effect that the rent and covenants have 
been paid and performed by the transferor, and that they will for 
the future be paid and performed by the transferee. These 
covenants are also implied on a transfer of leasehold land, unless 
negatived; but if part only of the land held under a lease be 

*• See Tichhome y. Weir (1893), 4 » As, for inBtanoe, if the doctrine as to 

Beportfl, 26, 67 L. T. 735 ; In re NUbet and fltook registerB laid down in Sheffield Corpn, 

Potte' ConL, [1905] 1 Ch. 391. v. Barday^ [1905] A. C. 892, were held to 

<^ 1875, 8. 89 ; 1903, rr. 132, 133. apply to the land registry : see anU, p. 84. 

« See 1897, s. 9 (6) ; 1903, rr. 96, 104, " See the form of the decree in Jn re 

105; these are referred to ante, p. 163. Bidhardeon (1871), L. B. 12 £q. at 399, 

The last paragraph in the snb-section 13 £q. 142, under the Land Registry Act, 

seems to make no oifferenoe. 1862. 
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transferred, the transferee's implied covenant is, by r. tb^ , 

payment of the apportioned rent and performance of the tJ^ . , 
80 far as these relate to the part transferred. ^ 

Upon the transfer of a registered charge there appears also to k 
implied a covenant by the proprietor of the land with the new 
proprietor of the charge to the same effect as that implied with the 
original proprietor of the charge upon its creation. By s. 23 there 
is implied, unless negatived, a covenant, by the person who is 
proprietor of the land at the time of the creation of the charge with 
the " registered proprietor for the time being of the charge," to 
pay the principal and interest; this appears to raise an implied 
covenant by the mortgagor with each successive registered transferee 
of the mortgage, enabling the latter to sue directly on the covenant 
independently of s. 25 (6) of the Judicature Act, 1873. A registered 
incumbrance by way of mortgage may also be transferred in the 
same manner as a registered statutory charge,^ but it is obvious 
that the enactment in s. 23, above referred to, will have no efioct in 
raising any implied covenant by the mortgagor with the transferee 
of a mortgage of this kind ; such a mortgage will usually contain 
explicit covenants and other necessary provisions. 

There is also, perhaps, to be implied, as on assurances of property 
generally, a covenant for quiet enjoyment of the property trans- 
ferred.^ But since such a covenant only arises under a general rule 
of law, and not by virtue of any provision in the Acts or Rules, it 
might be held that, in the case above referred to, of an unregistered 
transferee X. intervening between two successive registered pro- 
prietors A. and B., A. would not be deemed to have covenanted with 
B. for quiet enjoyment, though possibly X. might be held to have 
done so. Some distinction might, of course, exist where X. was an 
executor, and where he was a purchaser. 

ii. The following are instances of circumstances under which 
some addition to the statutory form of instrument of transfer is 
necessary or advisable : — 

(a) The title is registered as less than absolute. 

(b) The land is sold subject to a charge or incumbrance. 

(c) The land is subject to long leases or underleases. 

(d) Easements, reservations, or restrictive conditions are to be 

entered on the register. 

(e) The transaction is a partition. 

(/) There is likely to be considerable delay in registration of 

the transferee. 
(g) The purchasers are trustees. 

» 1903, rr. 175-177. 

*» See Seddon y. Senate (1810), 13 East, 63, 12 B. R. 299. 



174 



TP 




^S INTER VIVOS. 



[Ch. IV. 



difference 
and one 




title should oiaa^ 
unwarranted title. 



most commonly thought advisable, 
d being registered with qualified or 
ts for title, and acknowledgment and 
ts, with respect to the unwarranted 
to first registration. The statutory 
ntioned in the Acts or Rules, whilst the 
which arise by the use of the appro- 
1 owner," etc. — under s. 7 of the Convey- 
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atroduced so far as they may relate to the 
The mention of the statutory covenants for 
title, and the omission of any mention of the statutory acknow- 
ledgment as to documents, is some argument for the view that it is 
not intended to permit the acknowledgment to be inserted in a 
statutory instrument of transfer ; however, it is the practice of the 
registry to accept for registration instruments containing this 
addition.^ Seeing that, apart from the accepted practice, the in- 
sertion of the acknowledgment is of somewhat doubtful validity, 
and that in any case it would be necessary for the person entitled 
to the acknowledgment to keep a copy of it, and also that it would 
be necessary to subpoena the registrar to produce the original if 
required in judicial proceedings — for all these reasons the preferable 
course is not to insert the acknowledgment in the statutory instru- 
ment, but to take it as a separate document. No note of the intro- 
duction of the statutory words implying covenants for title is 
entered on the register, nor does there appear to be any provision 
in the Acts or Rules which has the effect of constructively embody- 
ing instruments of transfer, etc., in the register so as to make them 
part of the register.*^ A proprietor would have no means of know- 
ing whether any of his predecessors in title on the register had 
entered into covenants of which he could get the benefit, unless he 
inspected each instrument of transfer (r. 284). 

In the event of any specific matter or defect in the unwarranted 
title being thought to require a special covenant, this, though 
possibly no objection would be taken in the registry office to its 
being inserted in the instrument of transfer, is much better made 
the subject of a separate deed. 

b. No prescribed form is provided for the transfer of what, under 
the general law, would be called an equity of redemption — i.e. land 

«' 1897, 8. 16 (3) ; 1903, r. 99. part of the register, appears to be that 

'• Br. & Shel. (2nd ed.), 89, 587. referred to in r. 8, which allows charges 

** The only cose in which documents and incumbrances, under certain circum- 

not actually entered on the register are stances, to be entered in a separate book. 
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or a charge subject to a mortgage-charge or sab-charge, or other 
incumbrance by way of mortgage, nor do the Acts TBtnd Rules provide 
for any implied covenant for payment or indemnity on the part of 
the purchaser, though it can haxdly be doubted that the ordinary 
law would apply, under which such a covenant is implied.*^ By 
r. 133 covenants for payment and indemnity may be added to the 
instrument of transfer, and may be noted on the register ; the rule 
mentions only " land," and expressly includes both the case of the 
incumbrance appearing on the register, and the case of the incum- 
brance being unaffected by the registration where the title is less 
than absolute. Whether the title to the land be absolute, qualified, 
or possessory, a covenant by the purchaser, to pay the principal and 
interest and indemnify the vendor, should therefore be inserted in 
the instrument of transfer, and, since this covenant will be noted on 
the register — and therefore in the land certificate, a covenant by 
a separate deed may usually — even in the case of title less than 
absolute — be dispensed with. The case of ist registered charge 
being transferred subject to a sub-charge not being provided for in 
the above rule, the registrar might decline to note on the register 
any covenant for payment and indemnity; the covenant in this 
case may therefore be omitted from the instrument of transfer, but 
even if inserted, it should also be the subject of a separate deed, 
whether the title be absolute, qualified, or possessory. 

In the absence of express agreement the covenant, to which the 
vendor is entitled upon the sale of property in mortgage, is probably 
one of indemnity only, as upon the sale of land subject to restrictive 
covenants.®^ If it be desired that the purchaser should be directly 
liable to the mortgagee, this should be clearly expressed. 

e. When the land is subject to long leases or underleases — the 
reversion being then often spoken of as freehold or leasehold 
"ground-rents" — it may possibly be advisable to insert in the 
instrument of transfer a clause expressly conferring on the transferee 
the benefit of the lessee's covenants and conditions in the leases, 
with power to sue in the transferor's name or otherwise, and to take 
advantage of rights of re-entry, etc. The cases of leases created 
before and after the first registration of the land, and the cases of 
the reversioner having and not having the technical legal estate, 
stand upon somewhat different footings. Whether the leases are 
registered — i.e. are registered leasehold land — or not, seems to make 
no difference. If notice of the lease has not been registered under 
ss. 50 and 51, the notice will, upon the lease being referred to in the 
instrument of transfer, be entered on the register.^ 

»• Adair v. Garden (1892), 29 L. B. Ir. " See In re Poole and Clarke's Cant., 

469 ; Bridgman ▼. Daw (1892), 40 W. R. [1904] 2 Ch. 173. 
253 ; Dod9(m t. Doumey, [1901] 2 Ch. 620. ** Where the lease is expressly referred 
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If the leases have been created before first registration, a 
reversioner with the legal estate is in exactly the same position 
after as before registration; the mere fact that the legal estate is 
merged in the registered estate cannot affect his relation to the 
lessees, for if necessary the merger would be suspended in favour of 
the lessor.® But the estate of the registered transferee is not the 
same estate as that of the reversioner originally was as regards a 
lessee. If the legal estate becomes merged in the registered estate, 
so that it cannot be again granted away — and it is submitted this is 
the proper view to take {ante, p. 144) — there may at first sight 
appear to be some technical difficulty in the registered transferee, 
or new proprietor of the land, taking the benefit of the lessee's 
covenants and conditions in the lease as belonging to the rever- 
sionary estate. But although the benefit of the lessee's covenants, 
etc., was originally annexed to the legal estate, or ownership under 
the general law, of the lessor, and the registered estate, or statutory 
ownership, is a different estate or ownership from that previously 
existing, yet the effect of first registration is to confer on the first 
proprietor an ownership embracing all the rights which either at 
law or in equity belonged to the former ownership ; in the words of 
8. 7, there is vested in the proprietor ^^ an estate in fee simple in 
such land, together with all rights, privileges, and appurtenances 
belonging or appurtenant thereto." Though the technical nature 
of the fee simple formerly enjoyed has now been changed by the 
statute, the new fee simple is described on the register in precisely 
the same terms as the former fee simple as regards the rights of 
property conferred by it, the ownership of it, and the incumbrances 
upon it. It is submitted, therefore, that the registered estate 
becomes the " reversionary estate " to and with which, under s. 10 (1) 
of the Conveyancing Act, 1881, the rent and benefit of the lessee's 
covenants and conditions are ^'annexed" and go; the concluding 
words of s. 10 (1) seem apt, if any express enactment were required, 
to confer upon the registered proprietor in virtue of his statutory 
estate the right to the rent and benefit of lessee's covenants, for he 
is ''the person . . . entitled, subject to the term, to the income 
... of the land leased." If, then, the registered estate is the 
reversionary estate in privity with the lease, the benefit of the 
lease and incidental rent and covenants, etc., would pass to the new 
proprietor on transfer of the registered estate, and the intention that 
the benefit of the lease should pass would be clearly shown by the 

to in the instrament of transfer, it appears '' See Capital ^ Couidiet Bank v. 

that an additional fee is payable, as for Rhodes, [1903J 1 Gh. 631, on the question 

entnr of notice of the lease : Br. & Shel. of merger, which was really the only 

(2na ed«), 586. This regulation would not question which it was actually neoeesary 

apparently apply if notice of the lease had to decide, 
already been registered. 
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insertion of some such words as are usually inserted in an ordinary 
conveyance of the kind — " subject to and with the benefit of the 
lease " (describing it). In order, however, to put the matter beyond 
a doubt, it may be advisable that the transferor should expressly 
purport to assign to the transferee the benefit of all rent, lessee's 
covenants, and conditions, in the lease (in the opening words of 
s. 10 (1) of the Conveyancing Act, 1881), which are vested in the 
transferor in any manner by virtue of the deed of lease, or the 
register, or otherwise. A grant of the technical legal estate, even 
if valid, seems objectionable as being out of harmony with the 
principles of the system. One practical objection to including such 
a clause in the instrument of transfer is that, if reliance is to be 
placed on it as conferring enforceable rights, each successive pro- 
prietor would have to investigate the chain of title on the register 
to see if such instrument of transfer contained a grant of the legal 
estate; this would sometimes be troublesome, and is quite at 
variance with the scheme of the system, by which the entries on 
the register for the time being uncancelled are the only relevant 
and necessary evidence of the registered title. 

Where a lease has been created before first registration, but the 
first proprietor had not the legal estate at the time of his registra- 
tion, the words '* subject to and with the benefit of the lease," etc., 
should be inserted as a matter of course ; but, if the absence of the 
technical legal estate be a defect in the title of the transferor and 
therefore of the transferee, it cannot be cured by any addition to 
the instrument of transfer. The question of the title of a proprietor 
registered without having the legal estate, as regards leases then 
existing, is referred to antCy p. 107. 

Where a lease has been created subsequently to first registration, 
the only addition to be made to the instrument of transfer will be 
the words, "subject to and with the benefit of the lease," etc. 
Probably even these words are not strictly necessary, especially if 
notice of the lease has already been registered. The lease having 
been granted by the registered proprietor, his successor in title will 
have the benefit of the rent and covenants as reversioner. 

d» Where any easements, reservations, or restrictive conditions, 
are included in the transaction, such of these as can be, and are not 
already, entered on the register should be expressly referred to in 
the instrument of transfer, for the purpose of being so entered.^ 
There is a considerable advantage to the purchaser in having the 
easement entered on the register, and if possible accurately defined, 
especially with regard to the servient land.^ It would be possible, 

»» See Br. ft SheL (2nd ed.), 586, 614, »* 1875, b. 18 (as amended by 1897, 

625, for formB of aiatement of easement sched. 1) ; 1908, rr. 269-282. 
and application to enter on the regiBter. 
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if the easement were thus registered and defined, to dispense with 
any other evidence of its creation and existence, and thns save the 
expense and trouble of supplying an ordinary abstract of the title 
to it on future sales. And where reservations in favour of the 
vendor are made, it is to the purchaser's interest that these should 
be registered if possible, and thus save trouble in proof for the 
future. 

Where restrictive conditions are to be included in the instrument 
of transfer, a special form is prescribed, to which are added some 
notes by way of direction ; * so far as any restrictive condition or 
covenant is for the benefit of any other land, it may be treated as 
an easement, and entered in the property register of that other 
land (r. 3). 

e. Where money is pcdd for equality of partition it will be 
necessary to add to the prescribed form accordingly ; the prescribed 
form of instrument of exchange does refer to this.^ The prescribed 
form of instrument of partition is defective, and the statement of 
•consideration given in Form 42 (Exchange) should be inserted. 
Form 43 (Partition) is framed with a complete disregard to the 
common law rule that a man cannot convey directly to himself, 
nor does it fall within the statutory rules which allow property, 
real or personal, to be conveyed by a man to himself and another 
jointly.^ No question can, of course, arise as to the validity of the 
estates in severalty when the owners of the several pieces of land 
are once registered, but the frame of this particular form illus- 
trates strikingly the scheme of the system as being one for 
making registration, and not execution of a deed, the method of 
assurance. 

/. When the prescribed forms of statutory instruments are 
considered sufBcient without substantial addition, this is so partly 
because registration of the person taking under the instrument is to 
be efiected forthwith. Occasionally, however, it may be that regis- 
tration is to be deferred, and in that case it may be advisable to so 
frame the statutory instrument that it may operate, as far as 
possible, as an assurance of the property independently of regis- 
tration being efiected. For this purpose the words " in fee simple " 
may be inserted in a transfer of freehold land whether on sale, or 
on exchange or partition. Having regard, however, to the form of 
the partition instrument, it would be necessary, under the supposed 
circumstances, for the co-owners first to transfer to some indifferent 
person as trustee, and then for the latter to transfer to the owners 

»• 1875, 8. 84 (amended by 1897, sched. 1859 (22 & 23 Vict. o. 35), b. 21 ; Cony. 

1); 1908, r. 153, f. 41. Act, 1881, s. 50. A siimlar difficulty 

•' 1903, rr. 154-156, ff. 42, 43. oooiirs in some of the Australian Acts : 

»• Law of Property Amendment Act, Hogg's Auet. Torrens Byst. 891. 
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in severalty, and it would be better that two separate iDstruments 
should be executed. Possibly, under some circumstances recitals 
might be introduced, though these are not usually required. A 
receipt clause is often inserted in an instrument of transfer, but 
there appears to be no advantage in doing this. If it be desired 
that the vendor's solicitor should receive the purchase money, he 
may be authorized to do so ; this is the only useful purpose served 
by the receipt clause. The statement of the consideration in the 
instrument appears quite su£Scient, apart from registration, to 
discharge the purchaser. 

In some cases it may be advisable to insert a short covenant 
for further assurance pending registration of the purchaser, so that 
the vendor or his representatives may be compellable to do anything 
in their power to overcome any difficulty which may arise in the 
way of the purchaser's registration, when this is applied for. Upon 
the purchaser being duly registered the covenant would no longer 
be required, and would cease to operate. 

g. Where the purchasers are trustees, it is advisable to take the 
transfer, if the property is land, to them '' as joint tenants with no- 
rights of survivorship between them." An entry will then have to 
be made on the register to the effect that the land cannot be dealt 
with by the survivor or survivors (in case of the death of one of the 
proprietors) except by order of the Court or the registrar ; or the 
exact wording of s. 83 can be followed, if the number of trustees is 
large.^ 

If, however, the property transferred is a mortgage-charge, the 
same considerations will prevail as on taking the original mortgage, 
and probably no non-survivorship clause will be inserted, and no 
restrictive entry made on the register; see the next sub-section 
(sub-sec. 2, " Mortgages "). 

Transfer on a change of trustees is dealt with in sub-sec. 3, 
" Settlements and Voluntary Assurances." 

iii. Incidentally, something has already been said as to the 
proper occasions for requiring from a vendor an assurance both by 
statutory instrument — ^with or without additions — ^and also by an 
ordinary deed of conveyance or covenant. The rule, it is subnaitted, 
should be to require such a separate deed only when rights are to 
be vested in the purchaser which he will not otherwise get by means 
of a statutory instrument and registration. An instance of a case 
where it seems clear that no separate conveyance is required is that 
of sale by a vendor, registered with possessory title, but where the 
legal estate was in the first proprietor ; nothing appears to be gained 
by the purchaser taking a separate conveyance, either from the 

» 1875, 8. 83 (3) (aa amended by 1897, ached. 1) ; 1903, rr. 224. 225. 
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vendor, or from the first proprietor. On the other hand, if there 
are defects in the vendor's unwarranted title which are to be covered 
by some covenant beyond the ordinary formal covenants for title, 
this should be done by separate deed. The propriety of taking the 
statutory acknowledgment as to documents separately has also been 
referred to already (ante, p. 176). The reasons which will most 
commonly operate, in inducing the purchaser to require an additional 
conveyance of the land by ordinary deed, will be that the legal estate 
is not clearly shown to have been vested in the first proprietor. 
The necessity for a separate conveyance of an independent interest 
will most frequently occur where the purchaser takes an easement 
appurtenant to the land sold; whether the title be absolute or 
possessory, a separate conveyance will usually have to be taken 
where either the servient land is unregistered, or the easement is 
registered, in respect both of dominant and servient land, but is 
not accurately defined as to boundaries. 

In some cases, and where the statutory instrument contains no 
covenants for title, it may be advisable to take a covenant for 
further assurance from the vendor, in case any difficulty, which 
would be removable by the help of the vendor, should occur in 
effecting registration. 

4. Completion of a transaction of sale, etc., as between the vendor 
and purchaser, usually means, in the case of unregistered land, that 
the purchaser pays his purchase money to the vendor, and sees that 
the deed of conveyance is duly executed by the necessary parties, 
and that the estate or interest bargained for is otherwise duly vested 
in the purchaser, including the extinction or getting in of out- 
standing incumbrances. It will afterwards be for the purchaser to 
have the necessary documents stamped, and — in a register county — 
to register the conveyance ; with this, however, the vendor has— qua 
vendor — ^nothing to do. In the case of a transaction with registered 
land, completion as between vendor and purchaser is not confined to 
the matters immediately relating to the execution of the formal 
assurance, but includes : (i.) Execution of assurance, with necessary 
consents ; (ii.) Payment of stamp duties ; (iii.) Registration of the 
purchaser. These will be dealt with in order. 

i. Rights which under the general law would be in the form of 
equitable estates, or actual incumbrances on the land, will often be 
evidenced, in the case of registered land, by restrictive entries on 
the register. These must, of course, either be withdrawn from the 
register, or the consent in writing of the persons entitled under 
them must be obtained to the registration of the purchaser, so as to 
give him the estate or interest to which he is entitled under the 
contract. And, if the purchase money is to be paid over before 
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the documents are deliyered at the registry, it is essential that the 
form of every consent or withdrawal of restrictive entry should 
previously have been approved of by the registrar, so that, on the 
executed instrument of transfer, etc., being delivered at the registry, 
there may be no di£Sculty in the way of the immediate registration 
of the purchaser. 

If there are any ordinary deeds or documents to be executed on 
completion, this will be done as usual, and nothing more need be 
said on this point The execution of statutory instruments, intended 
for registration, is governed by rr. 107-110. These rules provide 
that instruments of transfer, charge, exchange, and partition are to 
be executed as deeds, and attested by a witness, who must add his 
address and description to his name. Other instruments may» but 
need not be, executed as deeds. It is implied by r. 110 that 
statutory instruments may be executed by attorney. If the power 
is not expressed to be irrevocable (under ss. 8 and 9 of the Con- 
veyancing Act, 1882), a statutory declaration or other satisfactory 
evidence must be furnished that the power was, at the time of being 
acted on, unrevoked by the death of the principal or otherwise ; in 
any case, the original power must be filed at the registry, if not filed 
at the Central 0£Sce. 

Attestation is thus, by the above rules, made essential to the 
validity of instruments of transfer, etc., and apparently even if the 
instrument were registered, the register might be rectified, when 
rectification was possible, as against the transferee under an instru- 
ment invalid for want of due attestation. Under the general law a 
deed does not require attestation, unless this is directed by an 
instrument creating a power, or by some statute; but where 
attestation is required, this means attestation by some one who is not 
a party to the transaction.^^ Care should therefore be taken that no 
statutory instrument, which by the Bules requires attestation, is 
attested by a person who is also a party to the transaction. 

The due execution of the statutory instrument of transfer must 
be seen to by the purchaser with as much care in the case of regis- 
tered land as in other transactions. The principle laid down with 
respect to the Australian system — ^that a purcha.ser of land is under 
the same obligation as exists with respect to transactions with un- 
registered land, to ascertain the existence of the registered proprietor, 
the authority of the latter's agent (if any), and the genuineness of 
the instrument purporting to be executed by him *^ — applies equally 
to the English system. By s. 98 void dispositions are not the less 

" Freshfield v. Heed (1842), 9 M. & W. " Gibbs v. Meaeer, [1891] A. C. at 250. 

404, 60 B. B. 769 ; Seal v. Qaridge (1881), 258. And see the passage qaoted ante, 

7 Q. B. D. 516 ; In re Parrott, [1891] 2 p. 38. 
Q. B. 151. 
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void for being registered, and notwithstanding the provision^ of 
8. 7 of the 1897 Act for indemnity to persons who sustain loss 
through mistakes in the register, it is doubtful whether the person 
who tenders for registration, and gets registered on the faith of, an 
instrument which is either an actual forgery, or is not binding on 
the proprietor whose deed it purports to be, could resist rectification 
of the register, or recover indemnity upon the register being rectified 
in favour of the true owner.*^ The liability which the purchaser may 
possibly incur, in being held to warrant the genuineness of the 
instrument by tendering it for registration — as in the case of a 
share register, has been referred to ante, p. 84. 

In the case of instruments executed by attorney, any risk run, 
and liability incurred, by the purchaser with respect to the vendor's 
supposed execution of the instrument turning out to be invalid, is, 
of course, doubled ; and the risk and liability are still further in- 
creased if the power is not expressed to be irrevocable under ss. 8 
and 9 of the Conveyancing Act, 1882. If the principle of a share 
register does apply, and the person tendering an instrument of 
transfer for registration is to be held to warrant its genuineness, he 
will also be held to warrant the gentiineness and authority of any 
power of attorney under which it may be executed.*^ 

By s. 9 of the 1897 Act the provisions of s. 8 of the Conveyancing 
Act, 1881, which entitle a purchaser to have a conveyance attested 
by his own solicitor or other appointed person, are made applicable 
to " transfers of registered land." The word " transfers " may here 
mean ^instruments of transfer," though it seems more consistent 
with the use of the word in other places in the Acts that it should 
here refer to the transaction ; in any case the effect of the enact- 
ment is that a purchaser may have the execution of the formal 
instrument of transfer attested by some person appointed by himself. 

The proper execution by persons under disability must, of course, 
be attended to, including the examination of married women where 
their acknowledgment is necessary by reason of their marriage before 
1883 or otherwise.** 

ii. Before registering the purchaser as proprietor — or, in the 
words of 8. 83 (7), "registering any disposition of land" — ^the 



** A registered transferee under a 
forged transfer has been held entitled to 
indemnity on the register beiog rectified 
and his name removed from it ; A,-0. ▼. 
OdeU, [1905] W. N. 81. But the decision 
has been appealed from, and the case was 
heard by the Court of Appeal on the 7th 
and 8th Deo. 1905, when judgment was 
resorred. 

" See StarTtey v. Bank of Englandj 
[1903] A. C. 114. As to the risks run by 



a purchaser dealing with the attorney of 
a yendor who may turn out to be insane, 
see Daily Telegraph v. McLaughlin, [1904] 
A. C. 776, reported below as McLaug^n 
v. Daily Telegraph, 1 Commw. L. B. 243 ; 
Molyneuit ▼. Natal Land Oo., [1905] A. C. 
555 (land in South Africa) ; EUioU ▼. Ince 
(1857), 7 D. M. & G. 475, 488 (copvhold). 

** 1875, ss. 83(4)(a8amended by 1897, 
Bched. 1), 87, 88 ; 1903, rr. 338-340. 
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registrar must see that stamp duty has been paid as if '^ the dispo- 
sition to be registered had been an unregistered disposition ; " if a 
registered transaction is partly carried out by an unregistered deed, 
the latter only is stamped, and is produced to the registrar as 
evidence of duty having been paid.*^ A purchaser will only be 
liable subsequently for unpaid succession or estate duty if these 
are entered on the register, or — the land being registered with 
possessory title — were in fact "subsisting or capable of arising" 
at the time of first registration.^ If the purchase money is not to 
be paid over to the vendor in exchange for the executed instrument 
of transfer, it may be necessary for the purchaser to hand the 
amount required for stamp duty to the vendor, and arrange for him 
to have the instrument stamped. 

iii. The ordinary conveyancing practice, by which the purchaser 
pays over the purchase-money to the vendor in exchange for the 
executed conveyance, is based on the principle that the vendor has 
then, by executing and handing over the conveyance, done all in 
his power to vest the property in the purchaser. As between the 
vendor and the purchaser this is '^ completion of the conveyance," 
even though it may not be '^ completion " as between the purchaser 
and his solicitor.^'' But in the case of registered land, dealt with 
by a registrable instrument, the execution of the instrument is only 
part of the assurance to the purchc^ser, and the '* transfer " must — 
in the words of s. 29 ^be *' completed" by entry of the purchaser 
on the register as proprietor. The exact formalities of registration 
are set out in rr. 111-122. With the consent of the vendor a 
priority notice may be lodged, thus ensuring the due registration 
of the purchaser on the executed instrument and other documents 
being delivered at the registry. Begistration takes place according 
to the time and priority of delivery at the ofBce. It is also pro- 
vided that notice of registration having been applied for is to be 
sent to the person by whom an instrument purports to be executed, 
and registration is not completed until the expiration of three clear 
days. This is a procedure used by custodians of stock registers, 
and the advisability of its application to the Land registry seems 
doubtful.*^ 

By r. 271 registration may be completed provisionally not- 
withstanding that no filed plan can at once be made. Elaborate 

^« 1S75,B. S3 (7); 1903, rr. 123-125. regard to stock regiaten, in Sheffield 

" 1897, B. 13 (3) ; 1903, rr. 208-211. Corpn, v. Barday, [1905] A. C. at 404, and 

*^ '* Completion," for the purpose of some doubt there expressed as to its utility, 

determining what work is covered by the In Ait-Oen, ▼. Odell (note 42, aupra), notice 

scale fee under the Bcmuneration Order, was sent to the proprietor whose signature 

1882, includes registration when the land had been forged, but accidentally failed to 

is in a register county ; Orey v. Curtice, reach her, thus enabling the forger to get 

[1899] I Ch. 121. the forged instrument registered. 



The practice ia referred to, with 



186 TRANSACTIONS INTER VIVOS. [Ch. iv. 

provisions are also made by r. 157 for provisional registration on sale 
of part of the land comprised in a '' title " or register ; the instru- 
ment of transfer is to be executed in escrow^ and if the registration 
be not cancelled within twenty-one days, the registration takes 
effect completely from the time of delivery of the instrument at the 
registry o£Bce. But for the express provision of this rule as to the 
instrument of transfer being an escrow notwithstanding registration, 
the registration would seem to be such a publication as would con- 
stitute complete delivery of the deed.^ 

Where the land sold is the whole of the land comprised in a 
title, the land certificate will not be any longer required by the 
vendor, and will accordingly (if not already lodged with a priority 
notice) be handed over to the purchaser, and constitute some 
security — analogous to handing over the title-deeds — that regis- 
tration will be effected in due course on delivery of the executed 
instrument and land certificate, etc. 

A special rule relates to leasehold land held under a lease which 
requires assignments, etc., to be produced to the lessor. By r. 120 
either the instrument of transfer before registration, or the land 
certificate after registration, may be produced, and this is to be a 
su£Scient compliance with the covenant in the lease. 

The case of leasehold land held under a lease which contains a 
prohibition against alienation without licence has been differently 
dealt with ; rights arising by reason of alienation without licence 
must be excepted from the registration, thus making the registration 
qualified as to this,^ so that it is always a matter for the purchaser 
— ^not the registrar — to see that licences have been duly given. 
Acceptance of rent by the lessor from the assignee, or with know- 
ledge of the assignment, would be a waiver of any right of for- 
feiture,*^^ but the purchaser might have to satisfy himself— where 
the reversion had been dealt with — that the person who received 
the rent was the reversioner entitled to do so. 

A forfeiture incurred by breach of the covenant not to assign 
without licence will be strictly enforced against the lessee,^* and 
" without the licence," or " without the consent," of the lessor, 
means without the consent, etc., being obtained before the assign- 
ment is made.^ Unless " parting with the possession " is mentioned, 
" assignment " in covenants against assignment means " legal " or 
complete assignment." As pointed out ante, p. 185, the execution 

*• See C^Oden ▼. ChUders (1857), 29 EaOem Telegraph Co. v. Dent, [1899] 1 

L. T. 141, a caae under the Bedford Level Q. B. 835. 
Act M Barrow ▼. leaaee, supra, at 422. 

" 1875, 8. 11 (amended) ; 1903, r. G2. " Honey Estate v. Sleiger, [1899] 2 

" See Roe v. Harnt(m (1788), 2 T. R. Q. B. 79; Gentle v. Fatilkner, [1900] 2 

425, 1 R. R. 613. Q. B. 267. 

" Barrow Y.Isaaee, [1891] 1 Q. B. 417 ; 
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of a deed relating to unregistered land at onoe vests the property 
in the grantee; whilst in the case of registered land the trans- 
action is not '^complete" until the transferee is registered. It 
would seem that, since the transfer of leasehold land would not be 
complete until registration of the transferee, or the instrument of 
transfer, whichever phrase be preferred, it would not be too late to 
apply for the licence or consent of the lessor at any time before 
registration — when the covenant was merely against assignment — 
and notwithstanding that no consent had been asked for before the 
execution of the instrument of transfer.^ These remarks do not, 
of course, apply to the case of leases of which merely notice is 
registered under ss. 50, 51. 

In ordinary practice, no doubt, the purchaser will continue to 
pay over his purchase money in exchange for the executed instru- 
ment, etc., and will proceed to stamp the instrument and deliver it 
at the registry for registration. In cases of some complexity, it can 
usually be arranged beforehand that all requirements of the registrar 
shall be complied with, in regard to forms of instruments and pro- 
posed entries, etc., so that when delivered for registration no hitch 
may occur. Occasionally, in large and complicated transactions, 
the purchaser may have an express stipulation either that the 
transaction is to be settled at the registry ofSce, or that the purchase 
money is not to be paid over until the registration is complete. 
In the absence of express stipulation, it is difficult to say whether a 
purchaser is in all cases bound to pay over the purchase money 
upon receiving an executed instrument, and before he can actually 
be placed on the register. A proper use of the facilities afforded by 
the system of priority notices may prevent the question from coming 
up for judicial decision for a long time. It seems clear that a 
vendor must see that the register is in such a state that a purchaser 
can at once be registered on delivering at the registry his instrument 
of transfer duly executed, with land certificate, etc. ; but this is not 
incompatible with its being the proper business of the purchaser to 
do the actual work of delivering the documents at the registry.^ 
It would seem, however, to lie on the vendor to show that nothing 
on the register would impede the purchaser's registration, if the 
matter were doubtful, rather than on the purchaser to show that 
there was an impediment. There is one argument in favour of the 
vendor, rather than the purchaser, being responsible for tendering 
documents, and doing what really amounts to a request that the 
register be altered ; if the Land registry is to be considered as in 

*^ Thifl view has been taken under the system : VaU y. Blair (1887), 9 A. L. T. 

AnstraUan system : Botoen v. Wratien (Viotoria) 90 ; Common v. lUot (1891), 9 

(1892), 18 V. L. B. 371. N. Z. R. 555. These are referred to in 

** 8ee the cases under the Australian Hogg's Aust. Torrens Byst. 900. 
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principle resembling a stock register, it is certainly the vendor, and 
not the purchaser, who should take the responsibility of requesting 
alterations to be made in it, for it is to the vendor — the existing 
proprietor — that the registrar, as custodian of the register, owes the 
duty of keeping the register intact.*^ 

Upon the registration being completed, the purchaser has the 
statutory estate of the vendor fully vested in himself. This has been 
referred to ante, p. 185. The only point left to be attended to is the 
giving any necessary notices to tenants, trustees, mortgagors, etc., 
according to the nature of the property. 

Provision is made by the Acts and Rules for a person, entitled 
to be, but not yet, registered, transferring or charging the interest 
in respect of which he is entitled to be registered, so that the person 
ultimately registered will stand in the shoes of the last proprietor 
whose name was on the register.^ 

II. Provision is made, in general terms, for the registration of a 
rent- charge as an "incorporeal hereditament," and for the registra- 
tion of a rent reserved as the consideration on sale of land already 
on the register, and also for " charging " land with an " annuity or 
other periodical payment."*^® No substantial distinction is drawn 
in the Acts and Rules between a charge creating an annuity, etc., 
and a charge creating a mortgage ; this illustrates what has already 
been said as to the identity in principle of mortgages and rent- 
charges under the system (ante, p. 102), when created subsequently 
to registration of the land. Taking the sections, rules, and forms 
above cited together, the intention seems to be that what is in effect 
a rent-charge may be created by the registration of an instrument 
of charge in the prescribed form (Form 45), which is framed on the 
same lines as other instruments of charge by which mortgages are 
effected; the difference between a mortgage and a rent-charge 
created in this way consists in the provision for registering the 
rent-charge as a separate piece of property — in the language of 
r. 131, " under a separate title " — in addition to registering it as an 
incumbrance or charge on the land itself. This incorporeal right is 
placed on the register as a substantive piece of property, indepen- 
dently of the corporeal property out of which it issues, rather by 
reason of its permanence, and as a matter of convenience, than 
because there is any inherent necessity for registering it doubly. 
A mortgage-charge, not being intended to be permanent, is not 
registered independently of the land itself; presumably an 
annuity-charge which was not perpetual would not be registered 

" See Sheffield Corpn, v. Barclay , These are referred to ante, pp. 163, 174. 
[1905]A.C.392,referredtoanfej,pp.84,165. «• 1875,88.22,82; 1897,8.9(3); 1908, 

»■ 1897, 8. 9 (6); 1003, rr. 96, 104, 105. rr. 130, 131, 160, f. 45. 
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independently, but would be only the subject of a charge certificate, 
whilst in the case of a perpetual charge it is apparently intended that 
a certificate analogous to a land certificate should be issued. This 
difference, however, does not appear to answer to any real difference 
in principle and juridical theory between these two incorporeal 
rights. The statutory registered mortgage-charge is a true legal 
interest in the land, just as a rent-charge under the general law is a 
legal interest; the statutory registered annuity-charge, although 
conferring for practical purposes the same rights as are conferred 
by a legal rent-charge out of unregistered land under the general 
law, yet in the manner of conferring these rights conforms to the 
scheme of the new system by casting loose from the technicalities 
relating to the legal estate, and by becoming in juridical theory 
what it is actually and in effect under the general law, i.e. a charge 
or incumbrance on, rather than an estate in or ownership of, land. 

An annuity-charge may, apparently, be created on leasehold as 
well as on freehold land, just as under the general law ; ^ a rent- 
charge granted out of leasehold land is a chattel real, and passes on 
intestacy as personal property, whilst a perpetual rent-charge out 
of freehold land is realty, and would on intestacy be held in trust 
for the heir-at-law. Owing to the difference between a statutory 
annuity-charge and an ordinary rent-charge, it is perhaps doubtful 
whether a registered annuity-charge on freehold land would be 
realty for all purposes ; but there seems no reason why a perpetual 
annuity-charge should not be made to descend for the benefit of the 
heir in case of intestacy, in the same manner as a rent-charge. The 
assimilation of these annuity-charges to mortgage-charges suggests 
that each would be equally personalty — unless, indeed, both were 
to be considered realty as being legal interests in the land; but 
a perpetual annuity may be created, which, although personalty, 
will descend as realty {ante, p. 104). Perhaps under rr. 130 and 131, 
where land is transferred in consideration of a rent, the registrar 
might approve of a conveyance in the same form as under the 
general law. Few people, however, deliberately contemplate dying 
intestate, and since what is in effect a perpetual rent-charge can be 
created by means of the form prescribed for an annuity-charge, the 
simplest plan, where land is sold in consideration of a rent, seems 
to be for the transfer to the purchaser to be made in consideration 
of the charge to be created, whilst the purchaser creates the 
charge in favour of the vendor in consideration of the transfer of 
the land. 

By 8. 9 (3) of the 1897 Act the provisions of the Acts " with 
regard to charges " are to apply to annuity-charges, and by sub-s. 2, 

•• See In re Fraaw, [1904] 1 Ch. Ill, 726. 
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88. 19-24 of the Conveyancing Act, 1881, are expressly made appli- 
cable to registered charges. It is perhaps doubtful whether, seeing 
that the latter sections are concerned only with mortgages eo nomine, 
they would apply even in the absence of expressed contrary inten- 
tion; and possibly in the same way many of the proyisions of 
88. 23-27 of the 1875 Act would be held not to apply to an annuity- 
charge. Practically, no di£Sculty need occur on this point ; it is 
only necessary that the provisions which otherwise might be implied 
as part of the charge should be excluded by express statement to 
that effect in the instrument of charge. Thus, it should be stated 
that the provisions of bs. 19-24 of the Conveyancing Act, 1881, and 
the right of foreclosure, right of sale, etc., given by the 1875 Act, 
are excluded. The provisions of s. 44 of the Conveyancing Act, 
1881, will make it unnecessary in most cases to add further express 
stipulations of an affirmative nature. Where the capital value of 
the land largely exceeds the capital sum which would be sufficient 
on investment to produce an income equal to the amount of the 
annual charge, it may sometimes be convenient for the owner of the 
charge to take a power of sale coupled with power to invest per- 
manently so much of the sale money as will yield the amount of the 
annual charge. 

SuB-SEO. 2. — Marfgages. 

Effective mortgages of registered land can be created in two ways 
other than the methods prescribed and contemplated by the Acts and 
Rules. One plan is for the registered proprietor of the land — the 
mortgagor — to transfer the land to the mortgagee in consideration of 
the mortgage money, as on sale, the mortgagor's equity of redemption 
being secured to him by a deed of defeasance, and this right being 
protected on the register by a caution. The mortgage stamp duty 
would have to be adjudicated under s. 12 of the Stamp Act, 1891, 
and if the instrument of transfer were itself stamped it would show 
on its face that it had been made by way of security only, and the 
caution and declaration lodged in support of it ^ will also disclose this. 
The only advantage of this plan to the mortgagee is that it sets at 
rest difficulties raised by the vexed question of the legal estate. The 
disadvantage is that the documents are necessarily longer and more 
complex, and require more special care and attention in their pre- 
paration. From the mortgagor's point of view there are no advan- 
tages, and there are many objections ; besides the increased expense, 
he would have great difficulty in raising money on second mortgage, 
and would necessarily have to give the custody of the land certificate 

» 1875, 8. 53 ; 1903, r. 226, ff. 15, 58. 
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to the mortgagee. The balance of advantage to the mortgagee 
does not seem suflSciently great to justify any preference for this 
plan, and it is not recommended. 

The other plan referred to is for the registered proprietor — the 
mortgagor — to create a long term of years in favour of the mort- 
gagee, who would then register notice of the lease under ss. 50 and 
51. This is not strictly a transaction on the register, for the lease is 
not actually registered ; it is, however, convenient to class it as a 
transaction on the register for the present purpose: The objections 
to this plan are : first, the necessity for special care and attention in 
the preparation of the lease ; secondly, the necessity for ascertaining 
that no other unregistered interest is already in existence to which the 
lease might possibly be postponed. The mortgagee, in fact, will not get 
the complete benefit of the mortgagor's warranted title. One advan- 
tage of the plan would be the avoidance of the ^* legal estate" difficulty, 
for the mortgagee would get as complete an estate as could be con- 
ferred off the register, together with powers and the benefit of 
covenants which would enable him to obtain the registered fee simple 
for himself or a purchaser. The mortgage deed should contain a 
power of appointment over the registered fee simple, and a covenant 
for further assurance referring specially to the freehold reversion.^ 
The mortgagee would also be able, after foreclosure, to enlarge the 
term into a fee simple under s. 65 of the Conveyancing Act, 1881, 
and a purchaser of the term would have the same right ; the term 
itself could not be registered as ^* leasehold land.'' ^ The owner of 
the new fee simple — whether the mortgagee himself or a purchaser — 
would, however, be entitled to have the register rectified in his 
favour. A purchaser taking under the power of appointment would 
also be entitled to be registered as proprietor in place of the 
mortgagor. 

It is submitted that neither of these plans need be adopted, as a 
general rule, and that the difficulty as to the legal estate, which at 
present many practitioners consider to be inseparable from the 
statutory regbtered charge, is not nearly so great as it appears to be 
at first sight. 

The scheme of the Acts and Bules provides for mortgages of 
three kinds : (1) Begistered charge ; (2) Registered incumbrance ; 
(3) Lien or mortgage by deposit of certificate. 

1. The general nature of a registered charge by way of mortgage 
is discussed antSy p. 101. The charge must be over the mortgagor's 

* FormB of mortgage of freehold by ' 1875, 8. 11 (as amended by 1897, 

demise will have to be sought in old ached. 1). As to enlargement of terms, 

editionsofpreoedent books, lliereisone see Cony. Act, 1881, s. 65; Cony. Act, 

in 5 Jarm. & By. Cony. (3rd ed. by Sweet), 1882, s. 11 ; Wols. Cony, and 8. L. Acta 

543; this has no power of appointment. (9th ed.), 131. 
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entire interest^ and an assurance to a mortgagee of less than the 
whole registered estate, as by demise or creation of a term, cannot 
be registered as a ''charge."* The Acts and Rules do not deal 
separately with charges by way of mortgage — where a principal 
Slim is made repayable with interest— and other charges; charges 
other than mortgages are most frequently created in connexion with 
settlements, as for instance where a principal or capital sum only is 
charged without interest, or where a charge by way of annuity or 
rent-charge is created. The charges now to be considered are 
mortgage-charges only ; some other charges have already been 
considered — "rent-charges," etc., ante, p. 188— and some will be 
considered later on under ** settlements *' in sub-s. 3. 

The Tiew here taken is that^ a registered charge being as 
complete and valid an interest in the land as a rent-charge is, 
no grant of the technical legal estate need be made by the mortgagor 
to the mortgagee (arUSy p. 102). A mortgagee would not often be 
satisfied with a formal security over registered land, if the title were 
possessory and the legal estate had never been got in by any 
registered proprietor ; in case such a title were accepted, the same 
considerations would apply as on a purchase with respect to the 
legal estate (ante, p. 182), and the mortgagee would — if the legal 
estate were to be got in at all — take a conveyance of it by ordinary 
deed. In cases of registration with possessory title, where the first 
or some subsequent registered proprietor had got in the legal estate, 
if covenants for title with respect to the unwarranted period of title 
are required, they may have to be inserted in the instrument of 
charge ; in cases of registration with absolute title no covenants for 
title are wanted at all. Exceptional cases of defective title, or of an 
interest off the register, will be treated — as regards taking a separate 
assurance — as on a purchase, and need not be further referred to 
here. Under ordinary circumstances special clauses in a mortgage 
deed relate, not to matters of title or property, but to powers and 
rights conferred on the mortgagee; there is no utility in having 
these in a deed distinct from the statutory instrument of charge, 
since a copy of the instrument of charge must be prepared, and this 
is annexed to the charge certificate (r. 259), and accordingly it will 
not often happen that any other mortgage deed need be prepared 
in addition to the instrument of charge itself. But it will also very 
seldom happen that an instrument of charge following exactly the 
prescribed form (ff. 44-46) will be sufficient ; if nothing more were 
required, some of the stipulations printed with the form will almost 
certainly have to be inserted. 

It will be convenient to state shortly the covenants, powers, and 

* See In re Planet Build, 8oo., mentioned in Br. & Shel. (2nd ed.), 323. 
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rights which impliedly arise, by virtue of express enactments in the 
Land Transfer Acts and Conveyancing Acts, upon the registration 
of an instrument of charge in Form 44 without any addition, and 
then to notice various additional clauses which it would usually be 
found advisable to insert. 

The remedies expressly given by the Land Transfer Acts to a 
mortgagee (including provisions of the Conveyancing Acts expressly 
incorporated) consist of: (i.) Benefit of covenants by mortgagor; 
(ii.) Powers of entry ; (iii.) Right of foreclosure ; (iv.) Power of 
sale.^ 

i. The only covenants implied on the part of the mortgagor in 
every registered charge are covenants — ** with the registered pro- 
prietor for the time being of the charge *' — to pay the principal dum 
charged at the appointed time, and, in the case of interest, at the 
appointed rate half-yearly on so much of the principal as remains 
unpaid. S. 23 refers only to cases of a single principal sum, with or 
without interest, being charged, but s. 9 (3) of the 1897 Act enables 
an annuity or other periodical payments to be charged, and also 
enables a charge to be effected in the form of a mortgage to a 
building society. Any of these implied covenants may be negatived 
or modified by express declaration in the instrument of charge 
(t. 159). 

Where the land charged is leasehold, there is also implied (s. 24) 
a covenant by the mortgagor to pay the rent and perform the 
covenants, etc., reserved and contained in the registered lease, and 
indemnify the mortgagee in respect of these. This covenant is to 
the same effect as the latter part of the covenant set out in s. 7 (1) (D) 
of the Conveyancing Act, 1881, as to be implied " in a conveyance 
by way of mortgage of leasehold property " on the part of " a person 
who conveys and is expressed to convey as beneficial owner." 

Nothing is said in the 1897 Act as to introducing by impli- 
cation into registered charges the covenants set out in s. 7 of the 
Conveyancing Act, 1881, though r. 99 does refer to this. Where 
any of these covenants are required they should, as a matter of pre- 
caution, be expressly introduced ; until it is judicially decided that 
a statutory charge is a " conveyance by way of mortgage," it would 
not be safe to rely on the effect of the words *' as beneficial owner." 

The question may be raised whether the mortgagor's covenants 
for payment are put an end to by foreclosure, sale of the property, 
or removal of the charge from the register.^ 

Foreclosure itself does not appear to affect the remedy by action 

* 1875, 88. 23-27; 1897, a. 9 (2, 3); • See Br. & Shel. (2nd ed.), addenda to 

Cony. Act, 1881, bs. 19-24 (omitting snb-fis. pp. 171 , 595. 
1 and 4 of 8. 21). 
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on the covenant, subject to any equitable grounds for restraining 
such an action ; but the foreclosure would (as will be pointed out 
subsequently) be re-opened if the property were still vested in the 
mortgagee. So a sale of the mortgaged property does not in itself 
appear to prevent the mortgagee from suing on the covenant. The 
difference between statutory mortgages over registered land and 
ordinary mortgages over unregistered land furnishes some argument 
against these views. It appears at first sight to be incompatible 
with the principles of the system that absolute ownership should 
co-exist with a charge on the land ; in other words, the charge might 
be thought to be extinguished or merged in the ownership. But 
there seems no reason why the ordinary law relating to merger of 
charges should not apply, so as to keep the charge alive for the 
benefit of the owner of the property,'' if there is no positive enact- 
ment in the Acts or Rules to prevent this. It seems clear that, at 
any rate with respect to foreclosure, there is nothing to prevent the 
new owner continuing to be registered as proprietor of the charge as 
well as the land. 

Where sale has been effected, and the purchaser is necessarily 
registered as proprietor of the land free of the charge, the regis- 
tration of the charge must — as regards the land—come to an end; 
the interest represented by the registered charge must therefore, if 
it is to continue, be an interest which is no longer on the register, 
for the register is a register of land and charges upon it, not of 
personal rights — in gross, as it were. But there seems no reason 
why the instrument of charge should not continue to be construed 
as a covenant for payment of certain moneys ; there is not much 
difficulty in so construing it, even if no formal words of covenant 
could be held to be any longer implied. But it is submitted that 
the intention of the parties in executing the instrument should be 
considered, and that the formal covenants implied by s. 24 should 
still be taken to be embodied in it. The precaution should, of 
course, be taken by the mortgagee when delivering the certificate 
of charge to the registry office, for cancellation as regards the 
purchased land, to endorse on it a statement that it is not intended 
that the charge shall cease to operate as a covenant. It seems to 
have been thought, under the Land Registry Act, 1862, that removal 
from the register of a second mortgage, on sale by the first mort- 
gagee and at the request of the purchaser from him, does not affect 
the rights of the second mortgagee against the mortgagor;^ the 
principle of keeping alive the covenants in a registered charge, 

• Sec Iji^Z« V, Jenkin$, [1900] 2 Ch. « In re mdhardion (1871), L. E. 12 

ms ; CapUal and Countie» Bank y. Bhodes, Eq. 398, 13 Eq. 142. 
[1903] 1 Oh. G31. 
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after cancellation qua charge on the land, seems to be precisely 
analogous-® 

The same principle — of keeping the covenants for payment in 
existence — would apply where the registered charge was partly dis- 
charged, but the land itself wholly released from the charge ; the 
mortgagee would still be at liberty to sue, for the residue of the 
mortgage debt, on the mortgagor's covenants expressed or implied 
in the instrument of charge.^® 

ii. By 8. 25 the mortgagee under a registered charge has con- 
ferred upon him the power of entering into possession of the mort- 
gi^d property — ^* for the purpose of obtaining satisfaction of any 
moneys due to him under the charge, at any time during the con- 
tinuance of the charge." This short section is the only provision 
upon the subject. The right of the mortgagee to enter into pos- 
session under it is clear, and the result appears to be that he will 
have the rights, and be under the liabilities, which a mortgagee in 
possession would have to be under with regard to unregistered land 
vested in him by an ordinary mortgage in fee, or by assignment in 
the case of leasehold. Thus, the provisions of the following sections 
of the Conveyancing Act, 1881, would apply to the mortgagee : 
8. 10, relating to the mortgagee's rights as reversioner with regard 
to leases made by the mortgagor ; s. 15, providing that a mortgagee 
in possession cannot be called upon to transfer the security upon 
redemption; s. 18, giving the mortgagee leasing powers; s. 19 — 
expressly made applicable to registered charges by s. 9 (2) of the 
1897 Act, giving the mortgagee power to cut and sell timber ; s. 44, 
conferring special powers for recovery of annual payments charged 
on the land. 

The powers thus conferred on mortgagees in possession by 
the Conveyancing Act, 1881, do not, even in the case of un- 
registered land, ^depend on the legal estate being vested in the 
mortgagee; any doubt as to whether they apply to mortgages 
effected by registered charge under the Land Transfer Acts seems 
to be set at rest by the definition of '' mortgage ** and ^* mortgagee 
in possession" in s. 2 of the Conveyancing Act, 1881, where *' mort- 
gage includes any charge on any property for securing money,'' and 
a ** mortgagee in possession "is ^' a mortgagee who, in right of the 
mortgage, has entered into and is in possession of the mortgaged 
property." The right of the mortgagee under a registered charge 

* Under tho Aostralian Bystem it has Co, v. MarkweU (1874), 4 Q. S. C. R. 50 ; 

been held that a mortgagee can sue on BM ▼. Bowe (1901), 26 V. L. B. 511. 
the mortgagor's covenant for payment, ^* 1875, s. 28 (as amended by 1897, 

after the property, or part of it, has been sohed. 1) ; 1903, r. 166, f. 48. It has been 

sold and tnnsferred and the purchaser so held under the Australian system: 

registered, or a discharge of the mortgage Beil y. i7otoe, tupra. 
has been registered: Trutt and Jgeney 
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to recoTer possession of the mortgaged property under the com- 
bined powers conferred by s. 25 and the aboye-mentioned sections of 
the Conveyancing Act, 1881, seems clear. 

It also seems clear that, even apart from the provisions of the 
Conveyancing Act, and by virtue of s. 25 only, he would have the 
right to recover possession ; as for instance, if a lease were in 
existence which had been created before 1882, so that s. 10 of the 
Conveyancing Act, 1881, would not apply.** The Conveyancing 
Act would also have no application if it were necessary to bring an 
action against an intruder for recovery of the land. 

The chief point to be established, in order to show that the pro- 
prietor of a registered mortgage-charge has ipso facto a right to 
bring a possessory action in respect of the land, is that he need not 
have the technical " legal estate." Where the land is unregistered it 
is sufficient, in order to maintain an action for recovery of land, that 
the plaintiff should show in himself a complete right to possession.*^ 
The interest of a mortgagee, or registered proprietor of a registered 
charge, may be compared to the chattel interest, or term of indefinite 
duration, which was sometimes held to be vested in trustees by will 
prior to the Wills Act, 1837 ; ^ such an estate carried with it the right 
to possession of the land. So the mortgagee of registered land has 
the right to possession, and this right appears to be all that is 
required in order to enable him to succeed in an action for recovery 
of the land. The mortgagor, or registered proprietor of the land, 
who may in some sense be said to occupy a position analogous to that 
of having the legal estate, cannot dispute the mortgagee's right to 
possession, and there appears to be no one else who could do so ; any 
claimant adverse to the registered estate in the land, or the regis- 
tered charge itself, would have to get the register rectified before he 
could be heard to claim possession — always bearing in mind the 
excepted interests enumerated in s. 18 of the 1875 Act. 

If the proprietor of a registered charge can be regarded as taking 
a chattel interest — a term for an indefinite period — his right to take 
advantage of the covenants and conditions in the lease can be supported 
on more technical grounds. A grantee of part of the reversion — as 

" As a matter of practical precaution, L. T. 143 ; Antrim Land Co. v. Stewart, 

and pending the settlement of the question [1904] 2 I. R. 857, 373 ; MatthetM v. U$her, 

by judicial decision, it is advisable to [1900] 2 Q. B. 535; Ocean Accident Cor* 

insert in the instrument of charge a special poraiion y. llford Gan Co,., [1905] 2 K. B. 

assignment of the benefit of the rent, 493, "where the plaintiff corporation was 

lessee's covenants, and conditions in a equitable mortgagee with the right to 

lease created before 1882, where the take possession at any time, 
freehold is the subject of a registered " Hitohens y. BitcheM (1700), 2 Yem. 

charge. The difficulty caused by Capital 402 ; Garter y. Bamadi9t(m{lll%\ 1 P. W. 

and Couniiee Bank y. Modee, [1903] 1 505, 518. A term may be created by any 

Ch. 631» is referred to a little further on. woDis showing an intention to confer the 

*' General Finance Co, v. Liberator possession: In re Beachey, [1904] 1 Ch. 

Build. Society (1878), 10 Ch. D. at 24 ; 67, 75. 
AUen y. Woods (1893), 4 Reports 249, 68 
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for a term of years — in the whole of the premises is an assignee of 
the reyersion, as regards both covenants and conditions, within the 
32 Hen. 8, c. 34 ; ^* and the law of copyholds affords an illustration of 
the rights of a reversioner being transferred by an assurance which 
is not an assignment as ordinarily understood.^^ That the benefit of 
covenants and conditions should pass to and become vested in a par- 
ticular class of assigns, or persons who are given an interest in the 
land, on the footing of the covenants or conditions being annexed to 
the land and intended to pass together with the interest in it given 
by the owner — this being a question of intention — seems to be in 
accord with the modern principles governing the assignment of 
covenants annexed to the land.^^ 

Some difficulty is caused, with respect to the right of a registered 
proprietor of a mortgage-charge to take advantage of the lessee's 
covenants and conditions in a lease created before 1882, by the case 
of Capital and Counties Bank v. Bhodesy^ It was there held — ^though 
this was a subordinate point, not necessary for the decision of the 
principal point relating to the question of merger, nor really raised 
for decision by the facts — that the registered proprietors of a mort- 
gage-charge would not have been entitled to re-enter for breach of 
covenant, as reversioners under the condition of re-entry in a lease 
made in 1871, if they had not had vested in themselves the technical 
legal fee simple, though the charge was made by the registered pro- 
prietor of the land who was the reversioner of the lease. The 
statutory charge did contain a grant of the fee simple to the 
mortgagees, and this was held to vest the fee simple in them, so that 
the question of the right of a mortgagee by registered charge only 
to take advantage of a condition of re-entry in his mortgagor's lease, 
created before the land was registered, could not be actually decided 
in this case. In addition to these considerations, it should be noticed 
that the value of the dicta in the judgments is lessened by the very 
evident fact that the members of the Court were not familiar with 
either the principles of the system contained in the Acts and Bules 
or its practical working ; two important features of the system were 
not referred to, Le. the enactments which expressly vest an estate in 
fee simple — or for years, as the case may be — in the registered pro- 
prietor of land, and the enactment which enables a purchaser to 
insist (notwithstanding any stipulation to the contrary) on a vendor of 
registered land at his own expense placing the purchaser in a position 
to be registered.^® Under all these circumstances it is submitted 

^* Sogers v. Humphreys (1835), 4 A. & 388. 
E. 299,43 B. B. 340 ; Wright v. Burroughes ^" [1903] 1 Ch. 631 ; see especially at 

(1846), 3 C. B. 685, 71 B. B. 459. pp. 647, 649, 654. 

" Whition y. Peacock (18M),SM.&K. " 1876, 88. 7-9, 13; 1897, 8. 16 (2); 

325, 41 B. B. 79. 1903, rr. 55-59. 

»• See liogers v. TTosegood, [1900] 2 Ch. 
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that the necessity for a proprietor of a registered charge to take a 
formal gr^t — off the register — of the mortgagor's legal reTersion, in 
order to enable the mortgagee to take advantage of the covenants and 
conditions in the mortgagor's lease, or to maintain an action for 
recovery of the land, is a question which remains open for decision ; 
it is also submitted that no such grant is necessary. 

iii. By s. 26, the mortgagee may obtain foreclosure as though 
^^the land had been transferred to him by way of mortgage 
subject to a proviso for redemption ; " by r. 164, the mortgagee, on 
obtaining an order absolute for foreclosure, may be registered as 
proprietor of the land, subject of course to charges or incumbrances 
prior to his own security. The expression " equity of redemption " 
seems to occur only in r. 164 and in r. 22 of the Fee Order, 1903 ; 
*' land subject to a charge," etc., is the usual expression in the Acts 
and Rules. Since the mortgagor's estate in the land is not vested 
in the mortgagee, the word " redemption " is, strictly, inaccurate ; 
and, of course, precisely the same technical inaccuracy is involved 
in the use of the word " foreclosure." " Redemption " of land from 
a registered charge means, and is effected by, having the cessation 
of the charge entered on the register ; ^^ " foreclosure " means the 
transference of the mortgagor's ownership or estate in the land to 
the mortgagee. 

The provisions of the Conveyancing Acts relating to a mortgagor's 
right to redeem appear to apply to mortgage-charges. Thus, by s. 
15 of the Conveyancing Act, 1881, and s. 12 of the Conveyancing 
Act 1882, a mortgagor and his puisne incumbrancers may require a 
transfer of the security in lieu of a reconveyance of the property, 
except where the mortgagee has taken possession ; notwithstanding 
the difference between an ordinary mortgage and a statutory charge, 
there is no practical difficulty in applying an analogous rule to the 
case of statutory charges, and there seems no reason on principle why 
this should not be done. The rule, as applied to registered land and 
mortgage-charges, would then be to the effect that a registered pro- 
prietor of land subject to a mortgage-charge, who is entitled to redeem, 
and also the registered proprietors of subsequent mortgage-charges, 
can require the registered proprietor of a charge, or a charge prior to 
their own, to transfer the charge in lieu of signing an instrument of 
discharge in the prescribed form.*^ That another provision of the 
Conveyancing Act, 1881, relating to consolidation of mortgages 
(s. 17), applies to registered mortgage-charges, is implied by a rule 
being made on the same subject (r. 169). This rule, however, further 
restricts the operation of the doctrine of consolidation, in accordance 

" 1875, 8. 28 (amended by 1897, Bched. " 1903, ff. 48, 49. 
1) ; 190H, rr. 166, 167, f. 48. 
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with the general principles of the Land Transfer Acts and the 
enactment in s. 9 (4) of the 1897 Act, by providing in effect that 
no other land, than that directly affected by the mortgage-charge 
containing the stipulation for consolidation, is to be affected by the 
stipulation unless another specified charge is expressly mentioned 
as to be consolidated ; in that case the relative land certificates must 
be produced, and the stipulation for consolidation will be registered 
against every piece of land affected. 

The ordinary rules and practice with respect to the mortgagor's 
right to redeem will presumably apply as far as possible td registered 
charges, notwithstanding that the security is effected by a charge 
with statutory powers and not by transfer of the mortgagor's estate ; 
thus the ordinary rule as to six months' notice requiring payment, or 
of intention to redeem, will continue to apply to registered charges.^ 

Under the general law an order absolute for foreclosure frees the 
property vested in the mortgagee — in the case of a legal mortgage — 
from the right of the mortgagor to redeem it, and if the legal estate 
is not in the mortgagee, an order to convey or a vesting order is also 
made ; the foreclosure may, however, under certain circumstances be 
ro-opened.^ Neither of these two propositions applies exactly to 
foreclosure of a registered charge. Although the mortgagor's estate 
is not vested in the mortgagee, no vesting or other order is required 
to supplement the order for foreclosing the right to redeem; the 
property is vested in the mortgagee by the registration of the latter 
as proprietor upon producing the order at the registry (r. 164). 

It appears to be quite incompatible with the provisions of the 
system for warranty of title that the general rule should prevail to 
its full extent as to foreclosure being re-opened. As between the 
parties themselves, there seems no reason why the ordinary rule 
should not prevail ; the foreclosure might well be re-opened either 
by the act of the mortgagee — as, for instance, if he sued on the 
covenant for payment,^ or on some special grounds put forward by 
the mortgagor. But the rights of a duly registered purchaser of the 
land from the mortgagee would seem to put an end to any right of 
the mortgagor to have the foreclosure re-opened. With respect to 
the registration of the mortgagee himself, it is not expressly stated 
in the Acts or Rules whether he acquires a title as a transferee 



*^ This is so under the Australian 
system : Cape y. 8aving$ Bank (1893), 14 
N. 8. W. Eq. 33, 204. 

*' See Fisher, Mortgages (5th ed.), 
476, 925, et sect. 

" See Fisher, Mortgages (5th ed.), 
930. Even nnder the Australian system, 
^hich does not usually permit of a fore- 
closure being re-opened for other reasons 
than fraud, it was held that the act of 



the mortgagee in suing on the mortgagor's 
covenants for payment would re-open a 
foreclosure of registered land : In re 
Premier Permantnt Auoo. (1899), 25 
V. L. B. 77. This right of action by a 
mortgagee, and of redemption by a 
mortgagor, after foreclosure, have now 
been abrogated by statute in Victoria : 
Conveyancing Act, 1904 (No. 1953). m». 
31, 36. 



200 TRANSACTIONS INTER VIVOS. [Ch. iv. 

for yalaable consideration, or as a transferee without valaable 
consideration.^ 

By s. 26, however, the mortgagee is entitled to foreclosure as 
'* if the land had been transferred to him by way of mortgage ; " 
this seems to support the view abeady stated (ante, p. 115), that a 
registered charge is to be regarded for some purposes as a transfer 
of the land pro tanto, in which case the registration of the mort- 
gagee as owner of the land in lieu of the charge does not inyolve 
the necessity of any fresh valuable consideration being given to 
support his rights, but is merely the completion of the statutory 
rights acquired when he first became registered proprietor of the 
charge. On this view the mortgagee, when registered as proprietor 
of the land, will be in the same position as if he were a transferee 
for valuable consideration under s. 30, 6tc., subject only, as between 
himself and the mortgagor, to the register being rectified in the 
event of the foreclosure being re-opened and the land redeemed ; 
the new proprietor will, of course, be subject to the same rights and 
liabilities as the mortgagor was subject to, in the event of the land 
being registered with less than. absolute title. 

iv. By s. 26 the mortgagee is entitled to "enforce" a "sale of 
the land" as an alternative to foreclosure; this contemplates the 
instrument of charge containing no power of sale. By s. 22 a power 
of sale may be included in the instrument of charge, and is then to 
be entered on the register. But by s. 9 (2) of the 1897 Act the pro- 
visions of the Conveyancing Act, 1881, conferring powers on mort- 
gagees (ss. 19-24, omitting two sub-sections), are made applicable to 
registered charges ; the power of sale given by the Conveyancing 
Act is therefore implied in every registered charge unless expressly 
excluded, and apparently need not be entered on the register. By s. 
27 of the 1875 Act the mortgagee " with a power of sale " may sell 
and transfer the land " as if he were the registered proprietor of such 
land." The purchaser from the mortgagee will, on registration, get a 
title warranted under s. 30 or corresponding sections, according to 
the state of the title. With respect to the protection afforded by 
s. 21 (2) of the Conveyancing Act, 1881, to a purchaser from a 
mortgagee under his power of sale, it is submitted that the registration 
of the purchaser, and not the execution of the instrument of transfer, 
is the point of time, with respect to registered land, answering to 
execution of the conveyance in the case of unregistered land ; a pur- 
chaser would thus, until actually registered, be amenable to any notice 
which would, in the case of unregistered land, be sufficient before 
completion of conveyance to make him a mala fide purchaser.^ 

" 1875, SB. 30-32, 35; 1903, rr. 140- Hand in Hand Society, [1898] 2 Ch. 230 ; 
142. With these oompare 1875, ss. 33, 38. Gibb$ v. Metser, [1891] A. C. at 254. 
'* See Life Interest Corporation v. 
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The question whether the exercise of the power of sale puts an 
end to the mortgagor's covenant for payment, or not, is referred 
to arite, p. 194. 

The following are some instances of circumstances which require 
the insertion of special clauses in the instrument of charge : (i.) The 
land is registered with possessory title; (ii.) The land is subject to 
long leases; (iii.) The land is leasehold; (iy.) The land has sub- 
stantial buildings erected on it ; (v.) The mortgagees are trustees ; 
(vi.) The mortgagors are trustees. 

i. As already pointed out (antCy p. 193), if the land is registered 
with possessory title, and it be desired to have covenants for title 
from the mortgagor in respect of the unwarranted title, it will be 
necessary to insert these in extenso in the instrument of charge. 

ii. The question of properly securing the mortgagee where the 
land is subject to long leases has been referred to ante, p. 120. 
Whether the lease were created before the land was registered, 
or after first registration, the mortgagee should — though possibly 
it may be decided not to be necessary — take a special assign- 
ment of the benefit of the rent, lessee's covenants, and conditions in 
the lease, coupled with a power of attorney enabling him to sue and 
take full advantage of the covenants entered into with the mortgagor. 

iiL If the land is leasehold the mortgagee should also take a 
special assignment of the benefit of the lessor's covenants. Even 
if he did not do so, he would be able to sue the lessor, on the latter's 
covenants running with the land, by making the lessee (the mort- 
gagor) a party ; the mortgagor, having charged all his interest in 
the property in favour of the mortgagee, could not defeat the latter's 
equitable right to the benefit of the lessor's covenants.^ 

iv. If the security consists partly of substantial buildings, a 
covenant by the mortgagor to insure against fire should be inserted ; 
no such covenant is implied by the Land Transfer Acts, and s. 19 of 
the Conveyancing Act, 1881 (incorporated in the Land Transfer Acts 
by 8. 9 (2) of the 1897 Act), only confers power on the mortgagee to 
insure. 

v. Where the mortgage money is advanced by trustees, it 
should be expressed to be paid by them out of moneys belonging 
to them on a joint account, according to the ordinary practice with 
respect to mortgages of unregistered land. If this is done, no 
question will arise as to any entry being made on the register 
restricting dealings with the property by the survivor on the death 
of one of the mortgagees.^ Whether payment to one only of the 

** This is iUiistrated by a case under ^' See 1875, s. 83 (3) (as amended); 

the Australian system : Deal v. Dunbar rr. 1G3, 224, 225. 
(1888), 6 N. Z. R. 636, 7 N. Z. R. 8. 
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joint creditors will operate as a snflScient discharge to the mortgagor 
seems to depend on the natnre of the proceedings in which such 
a payment is alleged to be insa£Scient ; ^ since ** foreclosure " and 
" redemption '* have not, with respect to mortgage-charges on 
registered land, the same meaning as with respect to ordinary 
mortgages over unregistered land, it may be that the reasoning on 
which the judgment in PatveU v. Brodhurst was based would not 
apply altogether to these statutory charges; under the Acts the 
mortgagor's right is a statutory right to have the charge cancelled 
on payment of the debt, not a right by favour of the Court in 
derogation of the mortgagee's legal rights, so that possibly any 
payment which would be at common law a good payment of the 
debt — as to one joint creditor — might be held sufficient for all 
purposes against the mortgagees.^ 

vi. In the event of trustees creating a mortgage-charge, it is 
important that their personal liability under the covenants for 
payment, or for indemnity in the case of leasehold land, implied by 
ss. 23, 24, should be expressly negatived in the instrument of 
charge; this will be in itself, when the instrument of charge is 
registered, a sufficient entry on the register.^ 

If the land mortgaged is settled land, it will be the duty of the 
registered proprietor who creates the charge to state in, or note on, 
the instrument of charge the existence of any prior term or power 
for raising money which has not yet come into operation.^^ 

The completion of the mortgage transaction will only differ 
from the completion of a purchase transaction as an ordinary 
mortgage differs from an ordinary purchase. With respect to the 
execution and authenticity of the instrument of charge itself, the 
mortgagee is, of course, master of the situation, and can insist on 
the mortgagor coming to the mortgagee and executing in the latter s 
presence. The provisions relating to transfer of land before the trans- 
feror is himself registered apply mutatis mutandis to a charge being 
made before the mortgagor is himself registered ; ^ these provisions 
will, in fact, be made use of in the completion of a purchase and 
mortgage simultaneously more frequently than in the completion of 
two purchases. In the view which is here taken of the relation 
between the registered estate and the legal estate, the difficulty of 



" See Maiton v. Denmis (1864), 4 D. J. 
& S. 345 : Steed* v. titeedB (1889), 22 Q. 
B. D. 537; FovoeU ▼. BrodhurU, [1901] 2 
Ch. 160, 167. 

•• Seo, under the Anetralian system, 
Bell V. nmee (1901). 26 V. L. R. 511. In 
this cnse, which was decided in acoordanco 
with, and on the authority of, SUedt v. 
Steedtj nipraj the action was brought by 
the mortgageee, as in Powell v. Brodhurtl, 



supra^ bnt it was not neoessary for the 
defendant to counterclaim for redemption » 
80 that the point decided in Potreli v. 
Brodhunt did not arise; the mortgagees 
sued on the covenant for payment after a 
discharge of the mortgage had been 
entered on the register. 

»• 1875, ss. 23, 24 ; 1903, r. 159. f. 44 A. 

" 1897,8.6(7); 1903, r. 171. 

« 1897, 8. 9 (6) ; 1903, rr. 96, 104, 105. 
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completing a purchase and mortgage simultaneously on the occa- 
sion of first registration of the land will not arise with respect to 
purchase and mortgage of land already on the register. 

If the mortgagor is a company registered under the Companies 
Acts, 1862-1900, it will be necessary to produce to the registrar 
evidence that the mortgage-charge has been registered at the o£Sce 
of the company, or that it is not created for the purpose of securing 
debentures.** 

The following matters will now be referred to : (i.) Second and 
subsequent mortgage-charges; (ii.) Transfer of charge, and sub- 
charge ; (iii.) Discharge of mortgage-charge. 

i. Second and subsequent charges will be in the same form as 
first registered charges. If the land certificate is in the custody of 
the first mortgagee, the request to him to produce it at the registry 
office, for the purpose of having the puisne charge noted upon it, 
will almost necessarily constitute a notice to him of the subsequent 
charge. If the mortgagor has the land certificate in his own pos- 
session, the concurrence of the first mortgagee will not be necessary ; 
notice of every subsequent charge should be given to each prior 
mortgagee. Begistered charges take priority according to the order 
of their registration, and not according to the " order in which they 
are created " (s. 28) — " created " here evidently meaning " executed." 
This provision seems to prevent the application of the doctrine of 
tacking to registered charges under ordinary circumstances,^ since 
each charge is subject only to the charges registered in priority to 
it. But in the event of a prior charge being one to secure further 
advances up to a named amount, and of the mortgagee making 
further advances without notice of a mesne charge being registered, 
it seems probable that the amount of the further advance could be 
— ^in effect if not in name — tacked to the original charge, and so 
gain priority over the second charge. The express terms of the 
instrument of charge as to the security covering further advances 
seem to amount to an *' entry to the contrary on the register " within 
the meaning of s. 28, and so to secure for the charge priority — to 
the amount of the agreed advances — over any charge registered 
subsequently but before the full amount of advances had been made. 
If the doctrine of notice is to be applied, it seems probable that 
registration of a second mortgage is not in itself notice to the first 
mortgagee ; registration answers rather, in its efiect, to getting iji 
the legal estate under the general law, than to fixing persons inte- 
rested in the property with notice.®^ 

** 1903, r. 161; see Companies Act, registered land, since it depends on the 

1900 (63 & 64 Viet. o. 4S), s. 14. possession of tiie technical legal estate : see 

^ Possibly tacking may be considered Fowdl v. Brodhunt, [1901] 2 Ch. IGO, 167. 

to be altogether abrogated with respect to '^ Even under the Anstralian system 
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One result of the difference between the statutory mortgage- 
charge and an ordinary legal mortgage is that a second charge 
would, on the first charge being removed from the register^ itself 
become a first charge without the necessity of any transfer of the 
prior security. 

ii. There is little difference in form and effect between transfer 
of a registered charge, and transfer of land ; the transferee becomes 
the registered proprietor of the charge, with the benefit of the 
mortgagor's covenants for payment, and other remedies for en- 
forcing the security.* 

A registered charge may also be mortgaged by means of a sub- 
charge.*' 

iii. A registered charge ceases to affect the land on an entry 
being made in the register to the effect that it has ceased ; although 
a form of instrument of discharge to be signed by the mortgagee is 
prescribed, the registrar may act on other evidence of the satisfac- 
tion of the charge, so that a mere receipt for the amount of the 
principal would be su£Scient ; the prescribed form of discharge is 
specially made applicable to discharge of building society mort- 
gages, and is equivalent in effect to the statutory receipt whicb^ 
xmder the Building Society Acts, would have to be endorsed on the 
original mortgage.* This places a discharge of a registered charge 
very much on the footing of discharge of an equitable mortgage, 
and it is on this footing that the Inland Revenue Commissioners 
at present regard such a discharge as dutiable — i.e. liable only to 
duty as a receipt.^ Transfer of land and its release from an existing 
charge may be effected by one instrument.^ 

The entry on the register of the cessation of the charge does not 
seem ipso facto to put an end to the covenant for payment, if the 
debt is not in fact completely paid (ante, p. 194). The question of 
payment to joint mortgagees is referred to ayite, p. 202. Since the 
entry of the cessation of the charge is substantially a matter of 
evidence as to the money due upon it having been paid to the 
persons entitled to receive it, a formal receipt signed by the repre- 
sentatives of a deceased mortgagee might well be ^accepted by the 
registrar as sufficient, without the representatives being registered 

registration is not equivalent to notice for rr. 121, 122); but if the original mortgage 

all purposes ; a mortgagor is not tized or charge is in the custody of the building 

with notice of a transfer of the mortgage society, the society's own statutory form of 

merely by the registration of the transfer : receipt oould be used. 
Moa V. BeU (1901), 27 V. L. R. 82. »• See Firth v. Inland Revenue, [1904] 

'« 1875, ss. 23-27, 40; 1903, r. 1G8, f. 49. 2 K. B. 205, which in practice governs the 

»• 1897, s. 22 (6) (o) ; 1903, rr. 178-181. case of a statutory discharge in the pre- 

*• 1875, s. 28; 1903, rr. 166, 167, f. 48. scribed form; Br. & SheL (2nd ed.), 224 

U. 167 (Building Societies' Mortgages) (as altered by the addendum), 561. This 

was apparently thought to be necessary view seems open to question, 
by reason of the special provisions relating *• 1903, r. 182, f. 50. 

t<) these mortgages (1897, s. 9 (3) ; 1903, 
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as proprietors of the charge. But it would seem that the moh^nswer 
could not be compelled to pay the amount due under the charge 
any one but the person registered as proprietor of the charge.*^ 

2. " Incumbrance " is used in the Acts and Bules in a wide and 
in a narrow sense ; in the narrow sense it means simply a mortgage 
or charge for securing payment of money, created before the land 
was placed on the register. Under the authority of the 1897 Act, 
rules have been made enabling the owner of such an incumbrance 
to be registered as proprietor of it, and assimilating the proprietor's 
rights as far as possible to the rights of a proprietor of a registered 
statutory charge.^ Although in most instances of incumbrances 
outstanding at the time of first registration, the legal estate would 
be in the incumbrancer, it is significant that no mention is made 
of the legal estate, and that no reconveyance is required on the 
'* cessation " of the incumbrance ; this is in accordance with the 
general scheme of the system — ^to abrogate the technical legal 
estate as an estate or ownership, and only recognize it in some 
instances as conferring rights of property less than actual owner- 
ship of the land. 

3. The general nature of the interest created by deposit of a 
certificate has been referred to ante, p. 132. The lien can be created 
over freehold land, leasehold land, or a charge ; *^ " land " would 
apparently include a rent-charge, or special class of land, registered 
independently of the land to which it related, and " charge " would 
apparently include both mortgage-charge and annuity-charge, unless 
the reference to " mortgage deed " in s. 8 (6) of the 1897 Act be 
thought to be against this, which does not seem likely. By s. 8 (6) 
the lien is subject to "registered estates, charges, or rights," which 
seems to mean estates, etc., in existence at the time of the creation 
of the lien ; by r. 251 the lien is also subject to " unregistered estates, 
rights, or interests protected by caution or other entry on the register 
at the time of the creation of the lien." By the same rule the lien 
is also subject to estates, etc., excepted from the registration, but only 
— so far as the words of the rule go — " in the case of good leasehold, 
qualified, or possessory title ; " to these must evidently be added those 
rights to which, under s. 18, all land — even when registration is 
with absolute title — is subject. 

Notice of " intended deposit " may be given by any person who 
is not yet registered as proprietor, whether on a proposed first 
registration, or on a proposed transfer from an existing proprietor. 
Apparently, when an existing proprietor desires to create a lien, 

" See a case on appeal from Victoria : " 1875, s. 19 ; 1897, s. 22 (6) (c) ; 1903, 

Payne v. Rex, [1902] A. C. at 560, reported rr. 175-181, 216, 217. 
below ae Payne t. Reg. (1901), 26 V. L. R. " 1897, bb. 8 (6), 22 (6) (/) ; 1903, rr. 

705 (see especially at p. 752). 243-251. 
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lere notice of ''intended deposit," but the 
[y made in order to create the lien. The 
stated (ante, p. 132) that this lien is in the 
;al interest, as distinguished from a merely 
which is practically only defeasible by the 
[ulently induced to register a transaction without 
[uction of the existing certificate. Against such 
[tor may protect himself by having notice of the 
(rr. 243, 249). 
iai precautions should be observed by jpersons pro- 
posing to advance money on the security of a mortgage by deposit 
of certificate. In the first place, it should be ascertained by search 
that thcr entftes on the certificate represent accurately the entries 
on the register up to date of search, and any entries on the register 
and not on the certificate should be inquired into. In the next 
place, where the title is less than absolute the title deeds relating 
to the unwarranted title should if possible be deposited with the 
certificate, or their whereabouts inquired into; the case of good 
leasehold title will usually, of course, be exceptional in this respect, 
and will be treated for the time being as absolute. 

The most important practical question with respect to mortgages 
by deposit is : How far is the mortgagee, when he has once ascer- 
tained that there is nothing on the register to prevent the mortgagor 
from depositing his certificate, protected in making successive 
advances? In a concrete shape the question will usually be: Is 
a banker safe in regarding the mortgage as security for a current 
account ? The general rule is that a mortgagee cannot gain priority 
for a prior advance after receiving notice of a second mortgage, or 
a security given by the mortgagor to another person subsequently 
to the first mortgagee's advances already made; and the rule is 
the same even if the first mortgagee have covenanted to make 
further advances,^^ though apparently it would be different if the 
mortgagor had expressly or impliedly agreed to take further 
advances from the mortgagee.^ In the present case registered 
dispositions are ex hypothesi excluded ; the banker has possession 
of the certificate, and may eliminate the risk of a fraudulent 
registration by giving notice of the deposit. The question is reall ; 
reduced to this : Wi ll the mer e entry of a caution, restriction, in- 
^itBition, or notice on the registerlfty another person operate, without 
more — i.e, without notice to the banker, to deprive him of priority 
in respect of any advance made to the mortgagor subsequently to 

** ITopkinBon ▼. HcU (186 IX 9 H. L. C. in the dissenting speech of Lord Gran worth 

514; Westy. WiUiamB, [1899] 1 Ch. 132. in Hopkiruon ▼. Itolt^ $upra; Bradford 

** HcQ Joknton v. Bourne (1848), 2 Banking Co, v. Briggt (1886), 12 A. C. at 

Y. & G. G. G. 268, GO B. R. 142, referred to 86 ; West v. WiUiam; supra, at 140. 
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the entry of the caution, etc.? It is submitted that the answer 
should be in the negative, and that the entry of a caution, etc., on 
the register is not in itself notice to the holder of the certificate ; 
a fortiori, the transaction in respect of which the restrictive entry 
is made is not, without notice to the banker, competent to gain for 
the person in whose favour it is made any priority as against the 
banker. The interest of the depositee, being a true legal interest, 
of the same nature as, though not identical with, a registered 
interest, appears to be superior in validity to any unregistered 
though protected interest — which is much in the position of a 
defeasible equitable interest under the general law. Nothing short 
of notice of the equitable rights of another person would avail to 
deprive the depositee of the full efficacy of his statutory interest. 
The result, then, would appear to be that a banker, having once 
ascertained that the customer is entitled — so far as appears by the 
register — to give a mortgage by deposit, is entitled, so long as he 
keeps possession of the certificate and receives no notice of conflict- 
ing interests, to rely on his lien covering all advances made to the 
customer on current account. 

The ease with which an effectual mortgage by deposit may be 
made will render it particularly advisable for beneficiaries to enter 
a caution, etc., in any case in which land or a charge is vested in a 
sole trustee. The risk to which beneficiaries are exposed by registered 
land or charges being vested in a sole trustee is, however, not 
greater than the risk where the trust property consists of stock or 
shares, the legal title in which is readily transferable. In the cose 
of a sole proprietor of land being tenant for life under a settlement, 
there will almost certainly be restrictive entries on the register 
which will give sufficient notice to any proposing depositee ; if there 
are no restrictive entries showing the land to be settled land, the 
other beneficiaries must, for their own protection, make some entry 
on the register as in the case of an ordinary sole trustee. 

Sub-sec. 3. — Settlements and Voluntary Assurances. 

Taking ^* settlements and voluntary assurances," as forming one 
class of transactions, they may be divided into : (I.) Settlements on 
marriage; (II.) Settlements created by will; (III.) Voluntary 
settlements and other voluntary assurances. 

I. Settlements made on marriage form the largest and most 
important division, with respect to the differences in the methods of 
carrying out the transaction which are necessitated by the land 
being registered. 

The word ^' settlement " does not occur in the 1875 Act ; in s. 6 



208 TKANSACTIONS INTER VIVOS. [Ch. iv. 

of the 1897 Act, and in the 1903 Rules, it has the same meaning as 
in the Settled Land Acts,^ i.e, in effect, an instrument or instruments 
by which a succession of interests in land, or money to arise from its 
sale, is created. Like " conveyance," the word " settlement " may be 
used to denote the instrument or the transaction, and in the present 
sub-section it will generally mean an entire transaction of vesting 
land in fiduciary proprietors, or creating a succession of beneficial 
interests ; when used, as it must sometimes be used, to denote an 
instrument, it will mean an unregistered non-statutory instrument, 
and not a statutory instrument of transfer. There cannot, in fact, 
be such a thing as a registered instrument of settlement ; this is 
not permitted by the scheme of the system, which aims at effecting 
the results intended to be effected by a settlement transaction through 
methods different from those of the general law. Settlements are 
here included amongst transactions on the register for the sake of 
convenience ; it would possibly be equally convenient, but not more 
correct, to class them with transactions off the register. The scheme 
of the system only allows so much of a settlement transaction to 
appear fully on the register, and be a registered transaction, as is 
contained in a statutory instrument of transfer made in favour of 
the registered proprietors who are intended to hold the land as 
fiduciary proprietors or trustees ; the residue of the transaction, and 
instrument defining the interests of the beneficiaries, are merely 
permitted to be recognized as existing by entries on the register, 
without sharing in the benefits of registration with respect to warranty 
of title, etc.^ An essential part of this scheme is that the land is 
completely vested in a fiduciary proprietor or proprietors ; no 
provision exists for enabling a tenant for life, or other partial or 
limited owner under a settlement, to be registered as proprietor of 
the estate to which he is entitled beneficially, the registered estate 
consisting of the fee simple, or of the whole term comprised in a 
lease. It is merely stating the same thing in another way to say 
that a settlement of registered land cannot be effected — so as to 
appear on the register — without the land being vested in a person 
or persons who is or are in fact a trustee or trustees, though not 
necessarily so eo nomine. 

S. 83 of the 1875 Act has been amended, but the scheme of the 
Acts still is that references to the particulars of interests in land 
held upon trust should be, as far as possible, excluded from the 
register ; ^ this does not, any more than in the case of a share 

1 1897, 8. 6 (10) ; 1903, r. 1. Tho most * 1875, as. 68, 83 (1, 3) (as amended) : 

important BectionBofthe Settled Land Act, 1897,8.6(2, 3, 6); 1903, rr. 128, 129, ff. 

1882« defining settlements arc as. 2 and 63 ; 22-27. 
see also ss. 6, 7 and 8 of the Settled Land ' See preceding note. 

Act, 1884. 
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register, mean that the registered proprietor is to hold free from any 
trust which may be in existence,^ and express provision is made for 
the protection of all existing trusts and unregistered interests, when 
necessary. 

The possibility of land being vested in co-proprietors who are 
actually trustees is fully recognized by the 1875 Act, as much as in 
the case of the Companies Act, 1862, and a settlement which should, 
as in the case of a settlement of stocks or shares, leave the land 
vested in the trustees as co-proprietors in trust for sale, seems to 
have been the kind of settlement contemplated by the provisions of 
the 1875 Act. 

The 1897 Act, s. 6, adapted the provisions of the Settled Land 
Acts to registered land by permitting either the tenant for life of 
settled land to be registered as sole proprietor, or trustees with 
powers of sale, or persons with an overriding power of appointment, 
to be registered as co-proprietors. It must be remembered that 
^'settled land " includes land vested in trustees on trust for sale, and 
'< tenant for life " includes the person entitled to the income of the 
land or the money proceeds of its sale ; under such a settlement of 
unregistered land, the trustees would have the legal estate, and 
the tenant for life would have an equitable estate only. The 
position of a tenant for life registered as sole proprietor of the fee 
siihple differs little, juridically, from the position of trustees regis- 
tered as co-proprietors ; he has a beneficial interest in addition to a 
jSdnciary ownership, and he is allowed to remain sole trustee as 
regards the fiduciary ownership.^ 

The 1897 Act, s. 6, also permits registered land to be transferred 
by a special form of instrument '^ to the uses of a settlement " ® — a 
settlement already in existence, and of course registered land could 
always be transferred by an ordinary form of instrument to one or 
more persons to hold on trusts not disclosed on the register, or 
protected by a restrictive entry; the tenant for life, if made 
registered proprietor by transfer to him, will occupy the same 
position as if registered as first proprietor — he will in effect be a 
trustee. 

The chief practical differences between the position of a tenant 
for life who is sole proprietor, and the position of trustees or other 
persons who are co-proprietors, will be these : It will be more 
important in the former, than in the latter case, for the persons 
beneficially interested in the land, or the proceeds of its sale, to see 
that the provisions of the Acts, with respect to restrictive entries 

* Bradford Banking Co. v. Briggt 506, affirmed [1892] A. C. 356; and Bee Jii 

(1886), 12 A. C. at 82. re HunVs SetUed EstateSy [1905] W. N. 141 . 

" Cf. Settled Land Act, 1882, s. 53 ; In • 1897, b. 6 (3) ; 1903, r. 128, ff. 22, 2 L 

re Aile$buri/'$ Settled Eetatet, [1892] 1 Oh. 

P 



210 TEANSACTIONS INTER VIVOS. [Ch. iv. 

being made on the register,'' are carried out ; on the death of the 
sole proprietor the question of the successor to be placed on the 
register will be decided by reference to the instrument of settlement 
itself, whilst on the death of one of the co-proprietors, or even of 
the survivor, the settlement will not necessarily, and probably not 
at all, have to be referred to.^ 

The Settled Land Acts apply to personal settlements as well as 
strict settlements, the former being referred to, in the heading to 
s. 63 of the Act of 1882, as ** settlements by way of trusts for sale ; " 
but by s. 7 of the Settled Land Act, 1884, the statutory powers 
conferred by the Acts on tenants for life cannot, in the case of such 
a settlement, be exercised without the leave of the Court. '' Settled 
land," in s. 6 of the 1897 Act, having the same meaning as in the 
Settled Land Acts, it follows that the equitable tenant for life under 
such a settlement can, on first registration being applied for, insist 
on being registered as proprietor of the land. It is presumed that, 
if the tenant for life were so registered, an inhibition would be 
entered on the register against the registered proprietor selling 
without leave of the Court in terms of the Settled Land Act, 1884, 
though nothing is said in the Land Transfer Acts or Rules as to 
this, and possibly the provisions of s. 7 of the Settled Land Act, 
1884, might be held not to apply to registered land. 

Where the land is already on the register, and it is proposed to 
put it into settlement, this could be done by transferring it to 
trustees, or to a beneficiary, and protecting the interests of bene- 
ficiaries by means of restrictive entries ; whether the instrument of 
settlement were in form a personal settlement, or a strict settlement, 
would make no difference, since the interests of all persons other 
than the registered proprietor would be adequately protected by the 
restrictive entries. The special forms prescribed by a 6 (3) of the 
1897 Act, and r. 128 — evidently drafted in view of strict settlements 
already in existence, and not personal settlements at all — ^seem 
unnecessary ; their only effect appears to be to so embody notice 
of the trusts or interests of other persons than the registered pro- 
prietor as to make the instrument of transfer itself a sort of restrictive 
entry, if entered fully on the register, whilst if not entered fully on 
the register their insertion in the instrument of transfer seems use- 
less ; in any case, the entry of ordinary restrictive entries is con- 
templated as necessary. 

The differences in the mode of recording on the register the fact 
that the land has been put into settlement thus appear to consist 
only of the necessary differences in stating or referring to the 

' 1875, B. 83 (3) (&8 amended) ; 1897, ' 1875, 88. 41, 42 ; 1897, b. 6 (4, 5) ; 
8. 6 (2) ; 1903, rr. 79-^1, 224, 225. 1903, rr. 183-192. 
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interests of persons entitled under the settlement ; there is no 
necessary or essential difference in recording the fact of settlement 
corresponding to any difference between personal and strict settle- 
ments. 

That the provisions of the Acts and Bules, so far as they apply 
to settlements, do go a long way towards obliterating the distinction 
between personal and strict settlements will appear more clearly 
later on. The effect of the system in modifying settlement 
transactions with registered land must now be dealt with : (1) As to 
personal settlements ; (2) as to strict settlements. 

1. Where the settlement is what is called a personal settlement 
— a settlement by way of trust for sale — the most convenient course 
is to transfer the land to the trustees, tenant for life, or whoever is 
or are to be the registered proprietor or proprietors, and then declare- 
the trusts by separate deed as in the case of a settlement of stock. 

This deed should of course contain power to postpone sale, etc., and 
other powers usually conferred on trustees for sale, and should also 
confer powers of management, leasing, etc., on the tenant for life, or 
on the trustees, as may be thought best. If preferred, the transfer 
of the land need not be completed by registration until after the 
solemnization of the marriage, and in most cases the instrument of 
transfer and the instrument of settlement itself will probably be 
executed at the same time, a day or two previous to the ceremony. 
Even if the registration were effected before the marriage ceremony 
takes place, there seems no occasion to make the registered pro- 
prietor a trustee for the settlor until the marriage, for the settlement 
is really conditional upon the marriage taking place,^ and the new 
registered proprietor would have to re-transfer to the settlor if the^ 
marriage did not take place within a reasonable time. 

There is no need to employ the special forms of instrument 
(ff. 22-27), which are drawn in view of the settlement being a strict^ 
and not a personal, settlement, and one already in existence. In 
the separate deed of settlement, the fact of the transfer having 
been made, and the new proprietor or proprietors having been or 
being intended to be registered, will be recited ; this will be the 
only difference in the frame of the deed caused by the land being 
registered. As a matter of practice and convenience, it will be 
better to follow the analogy of an ordinary personal settlement, 
whether of land or stock, and make the trustees registered pro- 
prietors rather than make the tenant for life registered proprietor. 
If this is done, the restrictive entries will be simpler than if the 
tenant for life be made registered proprietor. Probably the only 
necessary restriction will be one requiring the consent of the tenant 

» Dormer y. Ward, [1901] P. ot 33, 35. 
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for life to a sale during his life. In place of that restriction, or 
perhaps in addition to it, an entry of "no survivorship" under 
r. 224 might be made. The general principle, as regards restrictions, 
for the protection of settled land, is that any consent to sale or 
mortgage is to be required where this would be required in the case 
of unregistered land ; any beneficiary may himself lodge a caution, 
etc., and the instrument of settlement, or a copy, may be filed for 
safe custody and reference.^^ 

The settlor may, of course, keep the land in his own name and 
constitute himself a trustee, whether he becomes tenant for life 
under the settlement or not. In that case no change in the regis- 
tered proprietorship will be made ; the recitals in the deed of settle- 
ment will be made to accord with the facts, and restrictive entries 
will be made on the register, as in the case of the land being trans- 
ferred to another person. 

The subject of assurances which take effect under s. 49 will be 

referred to in the next section, " Transactions off the register." 

Changes on the register in consequence of appointments of new 

trustees are referred to at the end of the present sub-section, " Volun- 

;iary assurances." 

2. In treating of the subject of strict settlements of registered 
«land it will be necessary to deal separately with the cases of: (i.) 
Land being made subject to an existing settlement; (ii.) Land 
being settled de novo. 

i. The provisions of the Acts and Rules relating expressly to 
settlements apply only to the case of land being made subject to a 
settlement — and a strict settlement only seems to be contemplated 
- — which is already in existence.^^ 

■ The object of these provisions, seems to be, not to indicate any 
particular method of effecting a settlement, but rather to secure, in 
favour of persons who are interested under a settlement created with- 
out reference to the special provisions of the Land Transfer Acts, the 
same rights of property — though in a somewhat different form — as 
they would have enjoyed had the land not been registered. By s. 6 
(3) of the 1897 Act, when registered land " is assured to the uses of 
a settlement " the specially prescribed form of instrument of transfer 
is to " operate as a conveyance to the uses of the settlement ; " by 
r. 128 the form is prescribed, and the transferee is to be registered 
**as the proprietor of the land." One form (f. 22) contains an 
habendum — " to hold to the uses " down to " charges or powers of 
charging " — which does not appear in another of the prescribed 
forms (f. 26), and did not appear at all in the forms appended to 
the 1898 Rules ; the words of the habendum follow the wording of 

» 1897, s. 6 (3, 6) ; 1903, rr. 80-82. " 1897, 8. 6 (3, 5); 1903, r. 128 ff. 22-27. 
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s. 24 (2) of the Settled Land Act, 1882, but their insertion seems 
unnecessary, whether as a precaution against the multiplication of 
charges ^ or otherwise, and the clause certainly causes some con- 
fasion by employing the word ^'uses/' It is submitted that the 
provisions above referred to (s. 6 (3) and r. 128) did not contemplate 
the word ^' uses " being inserted in the instrument of transfer (which 
would be operative without the words above quoted), and that the 
words " operate as a conveyance to the uses of the settlement " mean 
that the transferee, when registered as proprietor of freehold land, 
has an estate in fee simple and holds the land on trusts, and subject 
to powers and provisions, corresponding as nearly as possible with 
the uses, trusts, powers, and provisions of the settlements^ The 
beneficial interests, represented by the uses, trusts, powers, and 
provisions of the settlement, will require protection by means of 
entries on the register varying in degrees of particularity. The 
method of protecting and securing these interests as rights of 
property, and the changes made necessary by the settled land 
being registered, will become clearer by considering the following 
propositions : (a) The person registered as proprietor of settled free- 
hold land, whether the tenant for life or other person, has the entire 
fee simple vested in him ; (b) Uses, as interests in registered land, 
do not confer any legal or other completely valid estate ; (c) The 
interests of remaindermen under a strict settlement are not, as 
interests in registered land, legal or other completely valid estates ; 
(d) Bent-charges and portions terms confer, as interests in registered 
land, only the right to have registered charges duly created. 

a. The question whether a tenant for life, when registered as 
proprietor, takes the fee simple, has been discussed antCy pp. 86, 146. 
The conclusion there arrived at is that the statutory fee simple is, 
by the express language of the Acts, vested in any person who is 
registered as proprietor of freehold land. In addition to what is 
there said, it may be pointed out that the whole argument in favour 
of the view that a tenant for life who is registered proprietor has 
only a registered life estate and not the fee simple, really rests on the 
inference drawn from the words " right of the registered proprietor** 
being used in s. 6 (8) of the 1897 Act, whereas in s. 49 of the 1875 
Act the words are " estate and right of the registered proprietor." 
Such a construction would, it is submitted, give rise to diflBculties 
much greater than those which it is intended to remove, and this 

" Seo Trew t. Ferpetwd Trustee Cb., Acts to settled registered land, and what 

[1895] A. C. 264; In re BritUA^ [1897] 1 are " uses" in the settlement become in 

Ch. 946. effect " trusts " where the settled land is 

» Under the Anstralian system analo- registered: Hogg's Aust. Torrens Syst., 

gone enactments have been made for adapt- 255, 977. 
ing the proyisions of the Settled Land 
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argument in its favour appears to be altogether too slender ; such a 
construction is also opposed to the whole scheme of the Acts. In 
the Irish Act of 1891 the tenant for life is expressly registered as 
" limited owner/' and the possibility of his having the whole fee 
simple is excluded by the express words of the Act.^^ On the other 
hand, Scottish law affords an analogous illustration of an owner 
having the whole fee simple in himself, although his beneficial 
interest determines on his death and is not transmissible as his own 
property would be — so that he can rightly be described as a limited 
owner/^ and this seems to be the principle in accordance with which 
the Land Transfer Acts should be construed as they now stand. In 
English law the position of a tenant in tail, or owner of any other 
limited fee, comes very near the position of the tenant for life who 
is registered proprietor of freehold land; a tenant in tail has, 
according to the point of view adopted, both an estate for life, and 
an estate in fee (though not in fee simple).^® Further analogies are 
afforded by a corporation sole — who has the whole fee simple in him- 
self, but b nevertheless unable to transmit it on his death as his 
own property, and is sometimes spoken of as though he were a 
tenant for life^^ — and a trustee who, by s. 30 of the Conveyancing 
Act, 1881, cannot transmit the fee simple vested in him by any 
testamentary disposition. 

b. It has been pointed out (ante, p. 93) that the effect of making 
registration the badge of ownership of freehold land has been to 
abrogate the doctrine of seisin as regards registered land, at any 
rate in the technical common law sense. It is only by the combined 
operation of the common law doctrine of seisin and the Statute of 
Uses that a use confers on its owner any legal estate ; along with 
seisin, the possibility of obtaining the legal estate by means of a 
use also disappears. Indirectly, the effect of the Land Transfer 
Acts is to repeal the Statute of Uses, with respect to registered 
land.^ The Statute of Uses is, in fact, no longer necessary for the 
facilitation of transactions with registered land, since the whole 
scheme and juridical theory of the alienation of land has been 
altered ; alienation of land has been placed upon a footing which 
differs radically from that of the common law, the Statute of Uses, the 

" Local Regifltration of Title (Ireland) 
Act, 1891 (54 & 55 Vict. c. 66), s. 28. The 
Act IB icferred to ante., p. 30 ; 8. 28 repre- 
sents B. 5 in the Land Transfer Bill of 
1889, also referred to ante, p. 29. 

^^ See the position of an heir of entail 
described in Lard Adcooate v. Moray, [1905] 
A. C. 540, 545. And see ante p. 29. 

" See Bturgia v. Morie (I860), 28 Beav. 
at 403 ; Doe v. Jenkim (1829), 5 Bing. at 
476, 30 R. R. at 706; 5 Jar. & By. Conv. 
(3rd ed.), 209. 



" See AU.-Gen. v. Warren (1818), 2 
Swans, at 311, 19 R. R. at 78; Ex parte 
Ca$tle Bytham, [1895] 1 Ch. 348, better 
reported 13 Reports 24. 

^" It has been held that the effect of 
the Torrens^Statutes under the Australian 
system is practicaUy to repeal the Statute 
of Uses as rogiirds registered land : Lange 
V. Ruwoldt (1872), 6 8. A. R. 75, 7 S. A R. 
1, referred to in Hogg*8 Aust. Torrens 
Syst. 892. 
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Eeal Property Act, 1845, and the Conveyancing Act, 1881. Changes 
in the ownership of the land depend only on changes being made in 
the register, and these changes can be made independently of any 
feudal theories relating to seisin. On the other hand, beneficial 
rights against the ownership of the land can be fully protected. If 
the statutory effect given by the Statute of Uses to a use can no 
longer have any operation, a use, as regards registered land, must 
be considered as no longer anything more than a trust.^^ 

c. That the estate of a remainderman under a strict settle- 
ment, which if the land were unregistered would be a legal estate, 
is not, as an interest in registered land, a legal or complete estate, 
really follows as a corollary from the proposition that the tenant 
for life, or other person registered as proprietor of freehold 
settled land, has the whole fee simple in himself (antey p. 213). 
The remainderman's interest may be best described as a right to be 
registered as successor to the person whose interest immediately 
precedes his own in the settlement. It will not usually be neces- 
sary for a remainderman to have any special entry made on the register 
by way of restriction, provided it appears by means of some restric- 
tive entry or entries that the registered proprietor, whether tenant 
for life, trustee, or otherwise, is a fiduciary proprietor, and that his 
executor or administrator will not be entitled as a matter of course 
to be registered as his successor.^ 

d. With respect to rent-charges and portions terms in a settle- 
ment, the view that what would be legal estates in unregistered 
land become, as regards registered land, rights of property which 
are entitled to be recorded on the register, but, until they are so 
recorded, are not strictly estates in the land — this view will apply 
also to rent-charges and portions terms, and the arguments already 
stated in favour of this need not be here repeated. As to securing 
rent-charges and portions terms by direct entry on the register, it 
will probably be found that this is not, in practice, always necessary, 
provided the fact appears clearly from entries on the register that 
the land is settled land. But, if necessary, such charges as jointure 
rent-charges, terms for raising portions, etc., and actual charges of 
money so raised, can all be recorded as registered interests — not 
merely protected beneficial interests — by means of one or other of 
the three kinds of registered charges (ante, p. 114) provided for by 
the Acts and Bules. An annual payment, ordinarily secured by a 
rent-charge, could equally well be secured by a registered annuity- 
charge (ante, p. 122) ; the power of raising a gross sum of money, 
usually secured by a term of years, could equally well be secured by 

" See note 18, tupra. 1903, rr. 81, 129, 186-191, ff. 6-13. 

« See 1875, a. 41 ; 1897, b. 6 (4, 5) ; 
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a registered gross-charge {antey p. 122) ; the amount of a portion, or 
other gross snm of money, often raised through the medium of a> 
mortgage effected by the trustees of a term of years, could equally 
well be raised by means of a registered mortgage-charge, charging 
the land directly without the necessity for the creation of a term. 

The registration of a mortgage-charge, to secure money raised in 
pursuance of a power in the settlement, is expressly provided for by 
8. 6 (7) of the 1897 Act, and by virtue both of the Settled Land 
Acts " and the Land Transfer Acts, the registered proprietor could 
only transfer the land subject to the charge. The sub-section pro* 
Tides for the creation of the charge by the registered proprietor at 
the request of the person entitled to have the security, and the 
charge is only to be given for '^ money actually raised at the date of 
the request." This does not seem to mean that the money must be 
paid over by the mortgagee before he can effectually request that a 
charge be created in his favour, but only that the registered pro- 
prietor cannot be compelled to create a charge — as, for instance, a 
gross-charge — merely to secure the right of a person entitled at 
some future time to have the sum raised. The sub-section (s. 6 (7) 
of the 1897 Act) seems to be framed on the model of s. 20 (2) (ii.) 
of the Settled Land Act, 1882, and perhaps with the same object, 
i.e. in order to enable the registered proprietor to transfer free of all 
charges for money not yet raised. The words "actually raised" 
occur in both enactments, and it has been held in Ireland that a 
charge by the tenant for life on his own estate to secure an existing 
debt is not a charge for securing money '^ actually raised " within 
the meaning of s. 20 (2) (ii.) of the Settled Land Act, 1882 ; ^^ the 
correctness of this decision seems doubtful, and it would create even 
greater di£Sculty if applied to the construction of the same words in 
s. 6 (7) of the Land Transfer Act, 1897. As in the case of unregis- 
tered settled land, so in the case of registered land, the person 
entitled to have the money raised in the future would be su£Sciently 
protected by notice of the settlement being in fact entered on the 
register ; if the registered proprietor did create a registered gross- 
charge for money, not yet raisable, the question would have to be 
decided, in the event of the registered proprietor selling, whether 
this gross-charge should remain as a charge on the land, or be 
removed in accordance with the provisions of the Settled Land Act. 
Rule 171 provides for notice of a paramount charge not yet raisable 
being registered and entered on the instrument of charge by which 
a puisne charge raisable at once is secured ; this might cause some 

" Settled Land Act, 1882, s. 20 (2) ; « Connolly ▼. Keating, [1903] 1 I. R. 

In re Keek and HarV$ Cont, [1898] 1 Ch. 353. But 8. 50 of the Settled Land Act^ 
617, 624. 1882, was not referred to. 
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difficulty if the land were sold, and transferred to the purchaser 
subject to the registered charge for the money already raised. 

A more difficult question would have to be decided with respect 
to a registered annuity-charge created to secure a jointure, or other 
annual payment, for which a rent-charge was created in the settle- 
ment. Under the provbions of the Land Transfer Acts such a 
charge is on the same footing as a mortgage-charge, in so far as it 
remains charged on the land when the latter passes to a purchaser ; 
under the provisions of the Settled Land Act such a rent-charge is 
an estate, interest, or charge subsisting under the settlement, and, 
upon conveyance by the tenant for life to a purchaser, ceases to be 
a charge on the land.^ If the provisions of s. 20 of the Settled 
Land Act are to govern the case, tiien on a sale to a purchaser, and 
transfer by the registered proprietor (being tenant for life under the 
settlement), the annuity-charge would have to be removed from the 
register, and could be removed as a matter of right, so as not to 
continue as a charge on the land in the hands of the purchaser* 
If the provisions of the Land Transfer Acts are to govern, then the 
annuity-charge cannot be removed as a matter of right, and will 
continue to affect the land after registration of the purchaser as 
proprietor. It is submitted that the governing provisions are those 
of the Land Transfer Acts. S. 20 of the Settled Land Act, 1882, 
relates only to the statutory conveying capacity expressly conferred 
by the Act on the tenant for life. Under the Land Transfer Acts 
the tenant for life could not vest the land in a purchaser unless 
he were the registered proprietor of the land, and although the 
Settled Land Acts certainly confer rights on a tenant for 
life which can be made equally effective as regards registered 
land, yet these rights can only become effective by means of the 
machinery of registration ; a transfer of registered land by a regis- 
tered proprietor to a purchaser does not operate in any way directly 
by virtue of s. 20 of the Settled Land Act, 1882, but solely— as a 
matter of conveyancing — by virtue of the Land Transfer Acts. For 
these reasons it is submitted that the statutory effect of s. 20 of the 
Act of 1882 cannot be extended to registered land ; and in the ease 
supposed the registered annuity-charge could only be removed from 
the register with the consent of the owner pf the charge, and would 
continue to charge the land until so removed. The same principle 
should also apply to the case of any charge registered for money 
actually then due, whether technically '^raised" or not. 

If leasehold land is to be made subject to an existing settlement, 
it can be transferred by a prescribed Form (f 27) analogous to that 
prescribed for freehold land, but following the wording of s. 24 (3) 

*' See note 21. 
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of the Settled Land Act, 1882 ; under the latter enactment, how- 
ever, the land must be assured to the trustees of the settlement, 
whilst registered leasehold land may, apparently, be transferred to 
the tenant for life as in the case of freehold land. 

It is at the option of the tenant for life whether the settled land 
should be registered in his own name> in the names of the trustees 
with powers of sale (if any), or in the names of the donees of an 
overriding power over the fee (if any).^ In most cases the tenant 
for life will probably elect to be registered as proprietor on first 
registration. The Bules and Forms also contemplate, apparently, 
that the tenant for life should have the same option when land 
already registered is made subject to an existing settlement, though 
this is not clear from the 1897 Act itself; in this case also it seems 
probable that the tenant for life will usually become the registered 
proprietor by having the land transferred to him. As registered 
proprietor he will then have the statutory rights conferred on 
registered proprietors by the Land Transfer Acts, and the restrictive 
entries will show that, although tenant for life under a settlement, 
the Settled Laud Acts confer on him the right to make use of his 
statutory rights as registered proprietor. In this way a perfect title 
may, on sale of the land, be conferred on a purchaser by registered 
transfer from the registered proprietor ; but, of course, registration 
of the transfer must be made possible by obtaining the necessary 
consents and receipts from persons- other than the registered 
proprietor who are protected by restrictive entries. 

In the event of trustees with powers of sale, or donees of a 
power, being the registered proprietors, the statutory rights con- 
ferred on the tenant for life by the Settled Land Acts will not 
operate in quite the same manner. These statutory rights, and the 
statutory rights under the Land Transfer Acts, will now be vested 
in different persons instead of in the same person, and if the 
statutory rights under the Settled Land Acts are to continue to 
belong to a tenant for life who is not registered proprietor of the 
land, these rights will have to be exercised through the medium of 
the registered proprietor or proprietors for the time being upon the 
request of the tenant for life, somewhat as investments are, by s. 22 (2) 
of the Settled Land Act, 1882, to be made by the trustees "accord- 
ing to the direction of the tenant for life." The provisions of the 
1897 Act (sub-ss. 7 and 9 of s. 6) seem to indicate that transactions 
with the settled land are to be carried out by the trustees, eta, 
registered as proprietors, upon the request of the tenant for life, 
and not directly by the tenant for life himself under the provisions 
of 8. 20 of the Settled Land Act, 1882.25 

** 1897, 8. 6 (1). >' Tliis is the method adopted in most 
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iL As already stated (ante, p, 212), the provisions of the 1897 
Act relating to settled land and settlements apply only to the case 
of a settlement — ex hypothesi drawn in the ordinary form, and with 
reference to imregistered land — being already in existence, and its 
becoming necessary to make the registered land subject to such a 
settlement. There is no express provision in the Acts or Bules for 
settling registered land de novo, by way of strict settlement or 
otherwise. With respect to personal settlements there is, however, 
no difSculty, as the land has only to be transferred to registered 
proprietors who are made trustees for sale, whilst the settlement is 
filed and the interests of the beneficiaries protected by restrictive 
entries on the register. 

With respect to strict settlements the case is altogether different. 
It is not intended that the land settled by a strict settlement is to 
be converted into money as a matter of course, and various interests 
are created through the machinery of uses, rent-charges, and terms 
of years — machinery which cannot be applied with perfect exactitude 
to registered land, though identical results may be reached in a 
different way. 

If registered land is comprised in a strict settlement drafted 
without special reference to registered land, the provisions of the Acts 
and Bules for applying an existing settlement to registered land will 
enable the necessary interests to be validly created on the register. 
Such a deed of settlement is, however, in the nature of an executory 
instrument, and — in the absence of any positive necessity — it cannot 
be called scientific conveyancing to draft an instrument which, 
though purporting to be complete in itself, cannot be carried into 
effect as it stands, but has to be supplemented by more accurately 
framed instruments. It is quite possible to frame a settlement 
(though not contained in one instrument) of registered land which 
shall be in accordance with the new system, and shall yet confer 
the same rights of property as are conferred by an ordinary strict 
settlement of unregistered land. 

There is one practical consideration, however, which makes it 
desirable that the provisions of any settlement should be capable 
of application both to registered and unregistered land — that, in 
fact, a settlement prepared with reference solely to registered land 
should be intelligible if it becomes necessary to construe it as 
comprising unregistered land, just as the Acts and Bules provide 
for the converse case of an unregistered land settlement being 
applied to registered land. It may happen that the settled registered 

jturisdictions under the Australian system, Zealand may perhaps form an exception : 
for reconciling the Torrens Statutes and see Hogg's Aust. Torrens Syst., 255, 909, 
the Settled Land Acts, though New 977. 
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land is sold or exchanged, and unregistered land substituted for 
it. This must be a case that is likely to occur pretty frequently 
until the total area of land on the register is considerably increased. 
It is not at present advisable to prepare a settlement solely with 
reference to registered land. Nevertheless, that is no reason why a 
settlement of registered land should be drafted as though uses, rent- 
charges, and terms of years were necessary or convenient interests 
by which to secure a succession of estates, jointures, or portions, in 
or from registered land. 

The differences and additions, which it is conceived should, in 
the case of registered land, be made in and to an ordinary form of 
settlement of unregistered land, are shown by comparing the following 
draft with the precedent of a strict settlement given in 2 Prideaux* 
Precedents (19th ed.) 380, sec. ii.. Settlements of Real Estate, 
No. I. 

This indenture, made the day of , Between A, B. of, etc, (intended 

husband), of the first part, C. D. of, etc. (intended wife), of the second part, and E. F. 
of, etc., and G. H. of, etc. (hereinafter called the trustees), of the third part : 

Whereas the said A. B. is registered as proprietor under the provisions of the 

Land Transfer Acts, 1875 and 1897, of the freehold land comprised in title No. 

being land situate at containing [area] : 

And whereas a marriage is intended shortly to be solemnized between the said 
A. B. and the said C. D., and it was agreed on the treaty for the said marriage that 
the said land should be settled in manner hereinafter appearing : 

And whereas in order to carry the said settlement into efifect the said A. B. has 
already executed the three following instruments, namely : 

(a) An application for the following restriction to be entered on the register, that 
is to say : ^ ' Except under an order of the registrar, no transfer of the land 
is to be registered unless made on sale, exchange, or partition, the con- 
sideration money being paid to E. F. of, etc., and G. H. of, etc., or into 
Court. 
" Except under an order of the registrar, no charge (other than two charges 
created respectively by two instruments of charge of even date herewith) 
is to be registered, and no lien by deposit of certificate is to be created, 
unless expressed to be for one of the purposes for which a tenant for life is 
authorized by law to raise money on mortgage of tlie settled land, the 
money being paid to E. F. and G. H." 
{b) An instrument of charge for securing to the said 0. D. an annual payment of 
£200 during the joint lives of the said A. B. and C. D. and also securing 
to the said 0. D an annual payment of £500 during her life after the death 
of the said A. B. in case the said C. D. survives the said A. B. 
(r) An instrument of charge in favour of the trustees charging the said land with 

the sum of £15,000 to be raised and paid to the trustees. 
Now this indenture witnesseth that in consideration of the said intended marriage 
it is hereby declared as follows : 

1. After the said marriage the said A. B. shall be the tenant for life (within 
the meaning of the Settled Land AcU, 1882-1890) of the said land, and after the 
death of the said A. B. the persons entitled to the said land and entitled to be regis- 
tered as proprietors thereof successively subject to proper restrictions shall be the 
persons who would be seised for freehold estates in possession if the said land had 
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been unregistered land and had been limited to the said A. B. for life with remainder 
to the first and other sons of the said A. B. by the said C. D. snccessively according 
to seniority in tail male with remainder to the said A. B. in fee simple. 

2. In the event of unregistered land becoming subject to this present settlement, 
it shall be conveyed and limited, as nearly as circumstances permit, to secure to 
the said G. D. the said recited annual sum of £200 by a rent-charge and (subject 
thereto) unto the said A. B. for life without impeachment of waste, with remainder 
to secure to the said C. D. the said recited annual sum of £500 by a rent-charge, and 
(subject thereto) unto the trustees for the term of one thousand years without 
impeachment of waste upon trusts to be declared; and (subject thereto) unto the 
first and other sons of the said A. B. by the said G. D. successively according to 
seniority in tail male, with remainder unto the said A. B. in fee simple. 

3. The said land is charged with the hereinbefore recited sum of £15,000 
(reducible as hereinafter provided) for the portions of the children of the said 
intended marriage [charge for portions : see 2 Prid. (19th ed.) 383]. 

4. The said charge for £15,000 is vested in the trustees as registered proprietors 
thereof upon trust that they shall either procure the registered proprietor of the 
land for the time being to create a registered charge by way of mortgage or by any 
other reasonable way or means raise the sum or sums of money to which any child 
or children shall become entitled [trusts of portions term : see 2 Prid. (19th ed.) 
385, substituting " subject to the charge '' for ** in remainder, etc." at the end of the 
paragraph]. 

5 and 6. [As in 2 Prid. (19th ed.) 385, 386, paras. 4 and 5.] 

7. [As in 2 Prid. (19th ed.) 386, 387, para. 6, with the following alterations : 

For " term of one thousand years," substitute ** charge of £15,000." 

For " appoint " to future wife a " rent-charge," substitute " give " an "annuity." 

For the clause empowering a term to be limited to trustees, substitute " vest the 

said last-mentioned charge in trustees." 
For "appointment" a few lines lower down (p. 387), substitute "instrument of 

charge]. 
Such of the remaining paragraphs 7-15 (omitting 11 and 12, relating to copy- 
holds and leaseholds) of the precedent in Prideaux as are required may be used 
without any substantial alteration. 

The first and third recitals show that the settlor^ being already, 
and intending to continue to be^ the registered proprietor^ has no 
occasion to transfer or conyey the land at all. The charge in favour 
of the wife combines the pin-money and jointure charges, which are 
usually secured by separate rent-charges under the Statute of Uses. 
The charge here recited is an annuity-charge;^ the recital 
sufficiently indicates the contents of the instrument of charge, but 
the following additions should also be made to the prescribed 
form — 

a. The consideration should be stated as " in consideration of an 
intended marriage between myself and 0. D. of, etc." 

h. Both " annuities " should be expressed to be payable to C. D. 
" without power of anticipation." 

The charge in favour of the trustees is a gross-charge, and 
answers to the term for one thousand years for raising portions* The 
consideration in the instrument of charge should be stated to be 

«• 1897, B. 9 (3) ; 1903, r. 160, f. 45. 
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the intended marriage, and it would probably be sufiScient that the 
sum of £15,000 only should be charged on the land without interest, 
leaving the necessary mortgage-charges to be created by the regis- 
tered proprietor of the land upon the request of the trustees. If 
preferred, the trustees might have power conferred upon them to 
raise money by way of sub-charge with interest. Possibly it is not 
absolutely necessary that any such charge should be giyen to the 
trustees, reliance being placed on the restrictive entries as a sufficient 
protection of the power to raise portions, which in that case would 
have to be stated more precisely in the settlement itself; but it 
seems better that a definite charge should appear on the register. 

Paragraph 1. — It will be noticed : (1) that what would, in the 
case of unregistered land, be legal limitations — usually effected 
through the medium of the Statute of Uses — are here treated as 
executory directions for the course of succession and in the nature 
of equitable interests only ; (2) that the course of succession to the 
land is kept distinct from the rent-charges, which usually also are 
legal interests created through the medium of the Statute of Uses. 

Paragraph 2. — This provides for the contingency of the settlement 
afterwards affecting unregistered land. 

Paragraphs 3 and 4. — ^These provide for the jointure and portions 
charges separately from the limitations of the land, and are created 
by registered instruments independently of the present deed. 

The remaining paragraphs differ only from those of an ordinary 
settlement in containing slight consequential alterations, and require 
no further mention. 

Whether the settlement be effected by formal conveyance 
purporting to create legal limitations, supplemented by restrictions 
and registered charges on the register, or whether it be effected 
primarily by restrictions and registered charges, accompanied by 
a separate declaration as to the beneficial interests— in either case 
these beneficial interests off the register, though identical as rights 
of property with, differ juridically from, the estates in unregistered 
land conferred by legal limitations. Whatever the method of their 
creation, they are in the nature of equitable interests — ^for life, in 
tail, and in fee. This is illustrated in a practical way by considering 
the question of re-settling registered land. 

In the case of unregistered land a re-settlement is usually effected 
by the tenant for life as protector of the settlement and the first 
tenant in tail in remainder joining to bar the entail, and make the 
son (the tenant in tail) tenant for life, in remainder expectant on 
his father's death, with remainder to the son's children in tail If 
the land were not re-settled, the son (tenant in tail) would, on his 
father's death, become tenant in tail in possession, and could at once 
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bar the entail and thus get the entire fee simple vested in himself. 
So with registered land^ the son (tenant in tail off the register) 
wonldy on his father's deaths be entitled to be registered as pro- 
prietor with proper restrictions to protect the interests of his own 
issue and remaindermen,^ but he could at once proceed to bar the 
quasi-equitable entail and, on the footing of being entitled to the 
fee simple without any restraint on his powers of alienation, insist 
on the restrictions being remoyed«^ 

A disentailing assurance could be executed and enrolled in 
respect of the registered land under s. 40 of the Fines and 
Becoyeries Act, even on the footing of the entail being purely 
equitable. The entail could also be effectually barred by the 
trustees, or other persons concerned, consenting to the removal of 
the restrictions from the register, and a transfer of the land for 
yalue would then, in the absence of mala fides in the transferee, get 
rid of the beneficial interests of the issue and remaindermen ; the 
adoption of this course in practice is not, howeyer, recommended. 

It seems to be more technically correct to frame a disentailing 
assurance of registered land on the model of an assurance by an 
equitable tenant in tail, than to treat the interest of the tenant in 
tail as a legal estate ; in the one case the assurance would be made 
to a trustee in trust for the grantor (tenant in tail) in fee simple, 
or as he should direct; in the other case the assurance would be 
made to a grantee (to uses) to the use of the grantor in fee simple — 
which, if seisin and the Statute of Uses apply to unregistered 
interests in registered land, would giye the grantor the legal 
estate — or to such uses as he should appoint. If uses are held not 
to confer any legal estate, an assurance to uses will be construed on 
the footing of the uses being ordinary trusts,^ but even if the 
tenant in tail be held to have a legal estate, an assurance to a 
trustee in trust for the grantor would be sufficient to bar the entail.^ 
Thus, in either case the interests of the issue and remaindermen 
will be effectually defeated. 

In the case of unregistered land the disentailing assurance 
usually conveys the land to such uses as the father (tenant for life) 
and the son (tenant in tail in remainder) appoint ; in the case of 

*' 1897, B. 6 (5); 1903, rr. 186-190. 10 Eq. 17. This case ihowB that where 

*' In the AuBtralian case of AUiton y. the grantor takes an equitable estate only, 

Pettjf (1899), 9 Q. L. J. 125, where the and not a legal estate under the Statnte of 

grantee to uses of settled land was Uses, it is a wise precaution to have the 

registered proprietor of the fee simple disentailing deed executed by the trustee, 

in trust for tenants in tail under the so as to prevent his disclaiming. A 

settlement, the execution by the latter of grantee to uses cannot, apparently, dis- 

a disentailing assurance was held effectual claim, at any rate witnout actually 

to bar the entail in equity. executing a deed : Nidown ▼. Wordtworth 

» &ee Inre Dudtan'$ Ckrni, (1878), 8 (1818), 2 Swan. 365, 19 B. B. 86 ; In re 

Ch. D. 628. JDicdfon'a Cont (1878), 8 Gb. D. at 681. 

*• Peacock t. EaiOand (1870), L. B. 
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registered land, the analogy to equitable estates above suggested 
ivould, in order to be complete, require the beneficial interest in the 
land to be assured to a trustee in trust as the father and son jointly 
appoint. But it seems better not to confer anything in the nature 
of an equitable power, but simply convey to the trustee " in trust 
for " the father and son, who would then take as joint tenants in fee ; 
this will not cause any inconvenience, as their interest will be off 
the register, and will be subject to the express directions of the 
re-settlement to be executed contemporaneously. Powers of appoint- 
ment have no place assigned to them in the system by the Acts or 
Rules ; ^^ they are, in fact, only expressly mentioned in ss. 1 (2) and 
6 (1) of the 1897 Act, and indirectly referred to in ss. 5 and 11 of 
the 1875 Act. S. 1 (2) refers to real estate passing by will, and is 
not confined to registered land; ss. 5 and 11 treat the donee of a 
power of disposition, over land not yet registered, as a person entitled 
to be registered as first proprietor ; s. 6 (1) enacts that, with the 
concurrence of the tenant for life, the donees of an overriding power 
of appointing the fee simple of settled land — not yet registered — 
may be registered as proprietors of the settled land. Thus, the 
donee of a power of appointment is regarded only as a person 
entitled to the proprietorship of the land, and as a registered pro- 
prietor he would have the same estate as any other registered 
proprietor. No provision is made for any such interest as a 
registered power ; the complete exercise of a power — ^whose imme- 
diate operation by execution of a deed is confined, by reason of an 
existing registered proprietorship, to its effect on the beneficial 
interest in the land or the right to have the registered proprietorship 
— could only be attained by rectification of the register under r. 151. 
This rule contemplates the existence of a state of things which may 
be compared either : (1) to a legal estate in unregistered land being 
vested in a bare trustee, the cestui que trust having what may be 
called both an equitable power and an equitable estate ; or (2) to a 
legal estate being limited to one, subject to a power of ownership in 
another ;^^ the interest off the register is sufficient to entitle the 
owner to be placed on the register, in the room of the proprietor who 
is actually there for the moment, and the rule enables the registrar, 
on production of proper evidence, to alter the register accordingly. 
So far as the registered estate in the land is concerned, a power of 
appointment over registered land must be regarded as a mere 
capacity or right to have the existing proprietorship altered in some 
way, either by change in the actual proprietorship of the land, or by 

'I The power of sale oonferred on the power is to be fotind provided for in somo 

registered proprietor of a charge may oftheAnstralianTorrensStatatea: Hogg's 

perhaps be considered to be an exception Anst. Torrens Syst. 475, 878. 

in some sosBe. Something like a registered '' Bee Far. Puw. (2nd ed.), 2, 8. 
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the registration of charges or the entry on the register of further or 
other restrictions than are already there. So far as the unregistered 
interests — interests liable to be defeated by the disposition of the 
registered proprietor — are concerned^ a power of appointment is on 
the footing of an ordinary equitable power. 

It would seeniy then, that the disentailing assurance, made in 
view of re-settlement, should be an ordinary deed purporting to con- 
vey the land to a trustee in trust for the father (tenant for life) and 
son (tenant in tail). The father can either continue on the register 
as sole proprietor, or can transfer to himself and the son, appropriate 
restrictions being entered on the register in either case. Probably 
it will be better to leave the registered proprietorship unaltered, and 
for the father to continue to be sole proprietor. Forms of instrument 
of transfer and forms of restriction are prescribed by the 1903 Bules 
for the case of the donees of an overriding power of appointment 
being registered as proprietors (ff. 10, 24). The same principles 
apply in either case, and it will be assumed in the following remarks 
that the father (tenant for life in possession) continues on the 
register as sole proprietor. The questions of the restrictions to be 
entered, the charges to be registered, and the form of the deed of 
re-settlement itself have then to be considered. 

As in the case of the settlement referred to antey p. 220, it will 
be convenient to take the form of re-settlement in 2 Frideaux'* 
Precedents (19th Ed.), 394, Settlements (Real) No. III., as typical. 
The principles on which the settlement at p. 380 of Prideaux was 
adapted will apply in the present case, and it will not be necessary 
to set out many clauses in full. The plan of disentailing by a con- 
veyance to a trustee instead of a grantee to uses will, however, 
necessitate the trustee being made a party to the deed of re- 
settlement 

The restriction will be as follows : — 

Except under an order of the registrar, no transfer is to be registered unless : 
made on sale, exchange, or partition, or with the consent of A. B. of, etc. (son), the 
consideration money being paid to E. F. of, etc., and G. H. of, etc. (trustees of settle- 
ment), or into Court. 

Except under an order of the registrar, no charge (other than a charge created 
in favour of A. B. by instrument of charge of even date) is to be registered, or lien 
by deposit of certificate created, unless with the consent of the said A. B. or ex- 
pressed to be for one of the purposes for which a tenant for life is authorized by law 
to raise money on mortgage of the settled land, the money being paid to the said 
E. F. and G. H. 

An annuity-charge in favour of the son will be created by the 
father (registered proprietor) executing a statutory instrument of 
charge, which will of course be registered. 

It seems better to leave the powers of charging for jointures, 

Q 
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etc., as contingent charges, and not to register any gross-charge as 
was recommended in the former settlement. 

With respect to the directions for the course of succession to the 
land which, in the modified form of settlement, take the place of 
the ordinary limitations of the legal estate, it will be noticed that 
paragraph 1 of the precedent in Prideaux (p. 397) exercises the 
power of appointment given in the disentailing assurance to the 
father and son ; paragraph 2 brings other land into settlement by 
conyeyance to the trustees (as mere grantees to uses) ; paragraph 3 
(p. 398) declares the uses upon which both classes of land are held, 
thus creating — subject to an overriding power of appointment in 
the father and son — the successive limitations of the legal estate in 
the land, together with the legal rent-charge in favour of the son. 
In the modified form of settlement the legal rent-charge is turned 
into a registered charge, and need not be referred to in the settle- 
ment itself ; the appointment and conveyance to uses in paragraphs 
1 and 2 of Prideaux will not have any corresponding provisions in 
the new form of settlement, since the registered proprietorship is 
unaltered; the legal limitations in paragraph 3 of Prideaux will 
have to be adapted, as in the former settlement (ante, p. 220), and 
the new clause will be as follows : 

At any time after the execution of these presents the said W. B. (father) may, 
with the consent of the said A. B. (son), and after the death of the said A. B. and 
all his issue in tail male with the consent of C. B. (the second son of the said W. B.), 
and after the death of the said C. B. and all his issue in tail male with the consent 
of D. B. (the third son of the said W. B.), and after the death of the said D. B. 
[and 80 on through all the sons of W. B, already born']^ make any registered dis- 
position or dispositions of the settled lands or any part or parts thereof either by 
way of transfer or by way of charge, or with the like consent may make any 
unregistered disposition or dispositions of the settled lands or any part or parts 
thereof, and apply to have entered on the register any caution, restriction, inhibition 
or other restrictiye entry or entries ; and in default of and until and subject to the 
effect of any such registered or unregistered disposition or dispositions, or any such 
restrictive entry or entries, the said W. B. (father) shall be the tenant for life 
(within the meaning of the Settled Land Acts, 1882-1890) of the settled lands, and 
after the death of the said W. B. the persons entitled to the settled lands, and 
entitled to be registered as proprietors thereof successively, subject to proper restric- 
tions, shall be the persons who would be seised for freehold estates in possession if 
the settled lands had been unregistered land, and had been limited to the said 
W. B. during his life without impeachment of waste [in restoration of his former 
life estate under the said indenture of settlement {recited) ^ and so that the powers 
^f jointuring a future wife and of charging with portions for his children by a 
future wife given to him by the said indenture of settlement had been also restored 
and remained in full force] : with remainder to the said A. B. during his life without 
impeachment of waste, with remainder to the first and other sons of the said A. B. 
successively according to seniority in tail-male : with remainder to the said C. B. 
{second son) during his life without impeachment of waste, with remainder to the 
iirst and other sons of the said C. B. successively according to seniority in tail- 
male: with remainider to the said D. B. (third ion) during his life [and so on 
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through dU the sons of W. B, already horn] : with remainder to each and every 
eon of the said W. B, hereafter to be bom successively according to seniority in 
tail-male : with remainder to the said W. B. in fee simple. 

It will be noticed that in the above paragraph the quasi-powers 
of appointment are plaeed by themselyes^ and not along with the 
limitations or course of succession to the land. 

II. A will which purports to create a strict settlement of land 
does not now, even in the case of unregistered land, on the testator*s 
death vest any legal estate in a devisee ; under Part I. of the 1897 
Act the land vests in the executor, or administrator with the will 
annexed, who hold it on trust for the persons beneficially entitled, 
and the latter may require it to be assured accordingly. The will 
is, in effect, an executory instrument only, both as regards registered 
and unregistered land ; there is, therefore, less reason than in the 
case of a settlement inter vivos to distinguish between registered 
and unregistered land. Taking the form, No. XXV., at p. 715, 
in vol. ii. of Prideaux' Precedents (19th ed.) as a type, and par- 
ticularly paragraph 3, which creates a strict settlement, the only 
addition which seems to be really necessary, in order to adapt the 
will to registered land, has reference to the term of five hundred 
years mentioned in that paragraph, and also in paragraph 4. Since 
the creation of such terms is not in complete harmony with the new 
system, it would be advisable to add the following to the clause in 
paragraph 3 creating the term (p. 716) — 

Provided that in the case of registered land the expression " term of 600 years '' 
in this my will shall be taken to mean a registered charge on the land of a gross 

sum of £ (Jthe maximum likely to be wanted) reducible to such sum as my 

trustees shall in their discretion think fit, and the deviso of the said term to my 
trustees shall be taken to mean that my trustees are to be entitled to have the 
said registered charge duly created. 

The case of a devise to trustees in trust for sale requires no 
express notice here. 

The subject of wills is also referred to in Chapter VL, post^ 
** Succession to land on the death of the proprietor." 

III. The word "settlement," when used of dispositions other 
than settlements on marriage, has a wider meaning than is given it 
in the Settled Land Acts, and includes many dispositions which have 
no element of successive limitations in them, as under the Bank- 
ruptcy Acts, but are merely voluntary assurances. The most im- 
portant kind of voluntary settlement, in the proper sense, is a post- 
nuptial settlement on wife and children. Voluntary assurances 
need only be referred to here in so far as they involve a transfer or 
creation of an interest on the register which would not be for value, 
and would therefore not carry the same warranty of title to the 
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transferee. These registered transactions may occur either: (1) 
Upon the making of the original settlement or assurance; (2) 
Upon a change of trustees of any settlement for yalue or voluntary. 

1. The subject of the transfer of land without valuable con- 
sideration is dealt with in ss. 33 and 38 of the 1875 Act, the one 
section relating to freehold, and the other to leasehold, land ; under 
these sections — which are identical in their terms — the only difference 
between the effect of a registered transfer made for, and one made 
without, valuable consideration, is that in the latter case the transfer 
is subject to unregistered interests " so far as the transferee is con- 
cerned," in the same way that the estate of a first proprietor may 
be subject to unregistered interests ''as between himself and any 
persons claiming under him" (ss. 7, 13), though in both cases a 
registered purchaser for value will have a warranted title free from 
these unregistered interests.®* 

The subject of charges on land made without valuable con- 
sideration is not expressly mentioned in the Acts or Rules. Ss. 22-28, 
though in most of their provisions applicable to charges created 
without any consideration, are primarily — as indicated by the head- 
ing *' mortgage of registered land" — concerned with mortgages, 
which are nearly always created for valuable consideration. But 
just as a charge is, for many purposes, as warranty of title, etc., to 
be treated as a transfer pro tanto (ante, p. 115), so it would seem that 
in the same way a charge for value is to be distinguished from a 
charge made without valuable consideration, and that the difference 
between the two corresponds with the difference between the two 
kinds of transfer. 

With respect to the transfer of charges, s. 40 — which authorizes 
a charge to be transferred, as amended by the 1897 Act, protects 
a transferee for value much in the same way as a transferee for 
value of land is protected, and by implication this protection does 
not apply to the case of a charge being transferred without valuable 
consideration. Apparently a charge, which had originally been 
created without any valuable consideration passing, would, on being 
transferred for value, be on the same footing as though it had been 
created for value. 

On the question of value or no value being raised as a test of 
the validity of a transaction, an ex post facto valuable consideration 
might be shown, as in the case of unregistered land, or extrinsic 
evidence might be given that a transaction apparently voluntary 
was really for value." 

» 1875, 88. 80-33, 35, 38 ; 1903, rr. (1888), 20 Q. B. D. 732. For a case under 

140-142. the Australian system of an apparently 

'* tieo In re Carter and Kenderdine*s yolantary transfer held good on extrinsic 

€^/., [1897] 1 Ch. 776; Hance y. Harding evidence of valuable oonsidezation, see 
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The effect of transfer to a purchaser for value, by a person who 
gave no value, being to confer a valid title on the former, is exactly 
analogous to the effect of a conveyance to a purchaser for value by 
a person who gave no value and against whom the voluntary con- 
veyance could have been avoided by the trustee in bankruptcy 
under s. 47 of the Bankruptcy Act, 1883.^ The position of the 
voluntary transferee of registered land, before transfer by him to 
the purchaser for value, is not, however, quite the same as the 
position of a voluntary grantee of unregistered land before con* 
veyance to the purchaser for value. In the case of unregistered 
land, the settlor or grantor can, if the voluntary conveyance were 
not bonfi, fide — and before the Voluntary Conveyances Act, 1893, 
it made no difference whether it were bona fide or not — avoid the 
effect of his conveyance altogether by himself conveying to a 
purchaser for value. In the case of registered land, it would seem 
necessary either that the register should be rectified by the name 
of the purchaser for value being entered in place of the proprietor 
who took by voluntary transfer, or that the latter should execute 
«n instrument of transfer in favour of the purchaser for value.^ So 
long as the voluntary transferee remained on the register as pro- 
prietor, a transfer by him — in the absence of some restrictive entry 
on the register — to a purchaser who registered would confer a good 
title on the latter. 

2. Assurances of property by one trustee to another trustee, 
where the beneficial interest is unchanged and the transaction is 
merely a change of trustees, cannot but be considered as made with- 
out valuable consideration. Hence it seems clear that changes of 
registered proprietorship, made merely in consequence of a change 
of trustees, are to be considered as ^'made without valuable con- 
sideration " under ss. 33 and 38. It also seems clear that, although 
these sections apply in terms to transfer of land only, transfer of 
charges is on the same footing. 

On an appointment of new trustees being made, whether by an 
instrument inter partes or by an order of Court, the ordinary and 
proper course appears to be for an instrument of transfer to be 
executed by the then registered proprietor or proprietors in favour 
of the new trustees, who will thus on registration of the instrument 
become the registered proprietors of the property — land or charge. 
If a transfer cannot be effected by the execution and registration 
of a statutory instrument of transfer, a vesting order must be 
obtained and rectification or correction of the register will then be 

BloomfleldY.Ilummage(lS9r),23Y.lj.'R, »« This is bo under the Auatralian 

365, foUowing Hance y. Harding. system ; the cases are cited in Hogg*s 

** See In re Carter and Kenderdine^e Aust Torrens Syst. 839. 
Cont,f tupra. 
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effected on production of the order at the registry, or other proceed- 
ings taken for rectification of the register.^ 

References to trusts are, as far as possible, to be excluded from 
the register ; ^ but just as on transfers of mortgages of unregistered 
land to new trustees — although references to trusts are to beayoided 
as far as possible^some reference to the existence of a trust is 
almost unavoidable, and a reference to the existence of a trust is in 
practice allowed and sanctioned by the Rules,^ so such a reference 
seems unobjectionable in transfers to new trustees of registered land 
or charges. On the analogy of an ordinary transfer of a mortgage to 
new trustees, the instrument of transfer should contain a statement 
to the effect that the transferors are trustees for the transferees, and 
are transferring the property at the request of the latter. This may 
be done by way of recital and ** in consideration of the premises,'^ 
as in an ordinary deed ; but it will be better to omit the recital and 
frame the statutory instrument of transfer thus : ** In consideration 
of our holding the land (or charge) as trustees for (new trustees, 
adding in the case of a charge : to whom the same belongs on a joint 
account) and of our having been requested to transfer the same to 
them, we (old trustees) hereby transfer,*' etc. 

Under the provisions of ss. 33 and 38 the transferees will be in 
exactly the same position, with respect to their capacity to confer 
title on a purchaser from them who is duly registered, as though 
the transfer to them had been for value; and, although these 
sections refer expressly to land only, it seems hardly to admit of 
doubt that the same difference between transfers for and without 
value would be held to exist in the case of charges; as already 
pointed out, the exact effect of registration of charges is not stated 
with the same degree of particularity as in the case of land. 

Section 3. — Transactions off the Register. 

Transactions with registered land which are carried out " off the 
register," or independently of the registered proprietorship, have 
been referred to already in Chap. III. sees. 3 and 4, and Chap. IV. 
sec. 2, ante, pp. 142, 213. In the former of these places the question 
of the existence of a " legal estate " in registered land was princi- 
pally dealt with, in the latter the question of the application of 
the Statute of Uses to registered land. 

Transactions off the register are expressly authorized by s. 49 of 
the 1875 Act, and the general conclusion already arrived at is that, 

*' 1875, 88. 95-97 ; 1903, r. 151. vhich direct the woids « official receiver » 

" 1875, 8. 83 (1), 88 amended by 1897, or " tni8tee," " executor," etc., to be placed 

Sr «^* on the register. 
»• See, for instance, 1903, rr. 183, 196, 
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notwithstanding the express authority to create '' estates, rights, 
interests, and equities '' in registered land as ^' if the land were not 
registered/' the express condition that thb is to be '^subject to the 
maintenance of the estate and right " of the registered proprietor 
inyolves two results: First, that for practical purposes, and re- 
garded as enforceable rights of property, estates and interests off 
the register created under s. 49 are on the level of equitable 
interests only in unregistered land ; secondly, that from a juridical 
point of view these estates and interests do not, even when in the 
nature of freehold interests, depend for their efScacy either upon 
the doctrine of seisin or upon the Statute of Uses. 

Practically, therefore, estates and interests created under s. 49 
appear to operate very much as estates and interests created in 
unregistered land by the owner of an equity of redemption in 
freehold land when- the legal fee simple is in the mortgagee ; these 
estates and interests are allowed by a Court of equity to take effect, 
as rights of property, in the manner in which they would have taken 
effect had the person creating them had the legal estate,^ but neces- 
sarily without any technical support from the rules of the feudal 
or common law estate. In practice, if not in theory, every kind of 
interest which could be created by the owner of the technical legal 
estate can be created by the owner of an equity of redemption. So, 
it would seem, every usual interest which exists in unregistered land 
could, by analogy, and as it were on a lower plane, both juridically 
and for purposes of practical efficacy, be created in registered land 
off the register under s. 49. 

The form of conveyances, etc., to be employed in transactions 
off the register need not differ from those ordinarily employed in 
transactions with unregistered land, since they would, if necessary,. 
be construed on the same principles as govern the construction of 
instruments dealing with an equity of redemption. It is possible^ 
however, that questions of construction may arise which depend 
upon whether the unregistered estate is to be regarded as a legal 
estate or an equitable estate. Thus, suppose the registered pro- 
prietor of freehold land to execute a conveyance in the ordinary 
form purporting to convey the land " unto A. in fee simple, to the 
use of B. for life, with remainder to the use of C. ; " such limitations 
of unregistered land would give C. a legal estate for life only, and 
if all the ordinary rules of conveyancing and real property law are 
to apply to registered land, in the case supposed C. will take a life 
estate only, and will not have either a fee simple off the register or 
a right to a transfer of the statutory fee simple. But if ordinary 

» See Nowtitte v. Oreenioood (1822% CorU. (1878), 8 Ch. D. G28. 
T. & R. 26; 23 B. B. 174; In re Dudton'B 
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real properly law is so far modified that A. does not take any 
technical legal estate or seisin, and the use to C. is not executed 
but gives C. an interest by way of trust only, then it would seem 
that C. would have an estate in the nature of an equitable fee simple 
and a right to the transfer of the statutory fee simple on the register ; 
for the intention being that C. should take the absolute interest and 
not merely for his life, an interest answering to the equitable fee 
would pass to him notwithstanding the absence of technical words 
of inheritance.* 

It seems unnecessary to refer specially to leasehold land, or — 
with one exception — to leases of freehold or leasehold land, in detail. 
The same principles of construction will apply to instruments creating 
interests off the register in leasehold land, and in general to leases, 
as apply in the case of freehold land and interests other than 
leases. Notwithstanding the special provisions for protection of 
leases by registered notice in place of restraint on alienation, a lease 
of registered land stands juridically in the same position with respect 
to its relation to the registered ownership of the land as any other 
conveyance. The exception referred to above relates to the questions 
which may arise with respect to leases of land in mortgage, particularly 
where the mortgage is created by registered statutory charge. The 
whole subject of transactions off the register with land in mortgage 
is involved in some difficulty, and must now be considered. 

The difficulty is occasioned by the fact that a mortgagee of 
TCgistered land — proprietor of a registered charge — does not have 
vested in him the ownership of the land; whilst in the case of 
unregistered land a valid mortgage usually requires that the 
mortgagor's legal estate — his badge of ownership — should be vested 
in the mortgagee, in the case of registered land the mortgagor 
remains the owner of the land in form as well as reality, the mort- 
gagee taking only an interest by way of charge. The result is that 
the juridical position of a mortgagor, and the juridical effect of his 
executing a conveyance of the land off the register, differ from the 
position and effect respectively of a mortgagor of unregistered land 
and his conveyance ; the differences here referred to are quite apart 
and distinct from the difference between conveyances of unregistered 
land and conveyances off the register of registered land. It will be 
convenient to take separately the cases of: (1) Conveyance or aliena- 
tion off the register of the whole of the mortgagor's registered estate 
or interest, and conveyance or creation of partial freehold interests 
iu the mortgaged land other than leases for life at a rent ; (2) Leases 
of the mortgaged land at a rent for years or for a life or lives, 
other than leases authorized by s. 18 of the Conveyancing Act, 

• In re THngham's TruilB, [1904] 2 Ch. 487 ; In re Oliver's SeitlemefU, [1905] 1 Ch. 191. 
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1881 ; (3) Leases authorized by s. 18 of the Conveyancing Act, 

1881. 

1. For the present purpose the conveyance of a fee simple, and 
the creation of a freehold estate for life, may be taken as typical 
transactions ; it is intended to exclude all such transactions as fall 
under the head of leases subject to rent and mutual covenants 
between lessor and lessee. The case of a conveyance of the whole 
of the mortgagor's interest where the land is leasehold is included, 
and need not be separately considered. 

A conveyance of a fee simple off the register is, in relation to 
the registered fee simple which remains vested in the proprietor, in 
the nature of the conveyance of an equitable estate. This is so 
whether the land be the subject of a registered charge or not ; the 
existence of the registered charge does not per se make the interest 
conferred by a conveyance off the register merely equitable. In 
the case of unregistered land it is the existence of the legal mortgage 
which, on a conveyance of the equity of redemption, makes the 
interest conveyed equitable only ; such a conveyance does not per 
se confer a right to have any further or better assurance of the land 
until the mortgage is redeemed, when a reconveyance of the legal 
estate may be had from the mortgagee. In the case of registered 
land the effect of a conveyanc-e in fee off the register niay be to confer 
on the grantee the right to have a formal assurance — by statutory 
instrument and registration — of the registered estate, or to be placed 
on the register as proprietor of the land without any statutory 
instrument being executed. The existence of the registered charge 
would not interfere with this right, nor would the change in pro- 
prietorship of the land derogate from the rights of the mortgagee 
— the registered proprietor of the charge. A conveyance off the 
register of mortgaged land thus appears to confer a quasi-ownership 
or absolute right to have the ownership, and in this resfpect differs 
from a conveyance of an equity of redemption in unregistered land. 

The conveyance or creation of a freehold estate for life differs 
altogether in a practical way from a conveyance of the fee, since 
the grantee would not have the right to be placed on the register 
as an owner of the land; theoretically, however, the difference is 
only one of degree, since the right to be placed on the register is 
inchoate in a sense, and could be made complete and final by the 
acquisition of the remainder in fee expectant on the determination 
of the life estate. 

Notwithstanding the juridical difference between a legal mort- 
gage of unregistered land and a registered charge on registered land, 
the practical result — as regards the purchaser or grantee who takes 
a conveyance of the land off the register — is the same ; the rights and 
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security of the registered proprietor of the charge are not affected by 
the conveyance off the register, any more than they would be if a 
statutory disposition of the land were registered. The purchaser or 
grantee off the register will take subject to the exercise by the 
mortgagee of all rights and powers with respect to the land which 
had been conferred on him by the registered charge. Whether the 
title of the registered proprietor of the land, and of his mortgagee 
the registered proprietor of the charge, will or will not prevail over 
the title of a person claiming under a conveyance off the register^ 
depends on the nature of the registered title and the particular 
interest in the land which may be the subject of the transaction off 
the register. The extent to which, and the manner in which^ 
questions relating to the technical legal estate might arise, aie 
referred to ante^ p. 143. 

2. One distinction which, for the present purpose, has to be drawn 
between conveyances of freehold interests off the register and leases 
at a rent, is that in the case of leases possible questions at once arise 
directly between the lessee and the mortgagee as to the payment of 
rent and performance of covenants. Another distinction is that 
leases are necessarily created off the register, and (unless they exceed 
twenty-one years, or are for a life or lives) do not confer even an 
inchoate right to any registered estate. A third distinction is that 
occupation leases not exceeding twenty-one years are completely 
valid without any entry at all being made on the register (1875, ss. 
18, 50). For the present, however, leases authorized by s. 18 of the 
Conveyancing Act, 1881 (amongst which an occupation lease for 
twenty-one years is included), are not under consideration. The 
question is as to the difference between a lease of mortgaged land 
under the general law — the mortgagee having the legal estate, — and 
a lease of registered land which is subject to a registered charge. 

Apart from s. 18 of the Conveyancing Act, 1881, a lease of regis- 
tered land in mortgage will have no greater effect in derogating 
from the rights of the mortgagee than a similar lease of unregistered 
land. In each case the mortgagee is, in general, at liberty to dis- 
regard the lease altogether and treat the lessee as an intruder, 
though he may, of course, in each case adopt the lease and make the 
lessee his own tenant.® It is true that under s. 18 of the 1875 Act 
all registered land is subject to occupation leases for twenty-one 
years and less, unless " the contrary is expressed in the register ; " it 
is also true that the mortgagor does not, as he would do in the case 
of unregistered land, part with his estate or ownership to the mort- 
gagee, and so is not prevented from carving a lease out of, or 

* As to leases of unregistered land in ed.), paras. 892-905. 
mortgage, see Fisher on Mortgages (5th 
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incamberingy that estate or ownership — ^though off the register. 
Perhaps the entry of the registered charge may be considered as one 
method by which '^the contrary is expressed on the register;" but 
even if this is not so^ it seems impossible to construe the Acts as 
allowing a proprietor of land, who has created a registered charge, to 
confer on a third person rights which would derogate from the rights 
of the proprietor of the charge.^ Accordingly it seems to be the 
better opinion that, where s. 18 of the Conveyancing Act, 1881, has 
no application, the proprietor of a registered charge may exercise all 
his rights under the charge to the same extent as he could do if 
these rights were conferred by a legal mortgage of unregistered land. 
3. It can hardly be doubted that the provisions of s. 18 of the 
Conveyancing Act, 1881, do apply to registered land. By s. 2 (vi.) 
"mortgage includes any charge on any property," and even an 
equitable charge on shares has been decided to be a " mortgage " 
within this definition.^ Moreover, in r. 203 the word " incumbrance " 
appears to be used with express reference to s. 18 (1) of the Con- 
veyancing Act, 1881, and " incumbrance," as there used, seems to 
include a registered charge, though elsewhere in the Acts and Rules 
" incumbrance " and " charge " are distinguished. R. 203 provides 
that registered notice of a lease is to be effectual against an 
'^ incumbrancer/' where it would be binding on him apart from the 
Land Transfer Acts, notwithstanding prior registration of the 
" incumbrance ; " and if " incumbrance " does here include " regis- 
tered charge," a possible source of conflict between the Land 
Transfer Acts and the Conveyancing Acts has been removed. 

Assuming, then, that a registered proprietor of land in mortgage 
can create — in the words of s. 18 (3) of the Conveyancing Act, 
1881 — ^'^an agricultural or occupation lease for any term not exceed- 
ing 21 years, and a building lease for any term not exceeding 
99 years," which shall be binding on the registered proprietor of 
the charge, the question of the relation between the lessee and the 
mortgagee has to be considered. 

Under the general law and in the case of unregistered land, the 
legal reversion is in the mortgagee, and the grant of a lease by the 
mortgagor operates by virtue of the statutory power conferred by s. 18 
of the Conveyancing Act, 1881 ; ^ hence it has been held that the 
mortgagor has no authority or capacity to accept a surrender of 
the lease.'' In the case of registered land, the reversion is in the 
mortgagor on the creation of the lease, and, as a matter purely of 

* In 1875, 8. 50, pioprietors of inonm- Co., [1892] 3 Ch. 506. 

bianoes registered prior to the registration " Municipal Build. 8oe. v. SmiVi (1888X 

of notice of a lease are expressly excepted 22 Q. B. D. 70. 

from the persons who are to be affected ' Bobbins v. Whyte^ [1006] 1 E. B. 125» 

by notice of the lease. the date of the lease being 1892— not 1882. 

* Everitt ▼. Automaiie Weighing Machine 
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theoretical conveyancing, there is no estate — reversionary or. other- 
wise — in the mortgagee, and no priority of estate between the 
mortgagee and the lessee; consequently, there appears to be no 
technical reason why the mortgagor should not accept a surrender 
of the lease from the lessee which would be valid against the 
mortgagee. For practical purposes, however, this statement must 
be a good deal modified: (1) The mortgagor and the lessee can 
only deal with each other independently of the mortgagee so long 
as the latter has not exercised his statutory powers of entry; 
(2) There is nothing to prevent the mortgagee, on receiving notice 
of the lease (s. 18 (11) of Conveyancing Act), from giving the lessee 
formal notice of the registered mortgage-charge. 

1. It would seem that s. 10 of the Conveyancing Act, 1881, 
applies to mortgagors and mortgagees of registered land as well as 
to mortgagors and mortgagees of unregistered land, so as to enable 
whichever party to the mortgage may be in possession to occupy 
the position of the lessee's reversioner; this view is suggested 
ante, p. 121. If the mortgagee did take possession, the right of 
the lessee to surrender to the mortgagor would at once be at an 
end. The mortgagee would, in fact, have all the rights and powers 
of the mortgagor under the lease notwithstanding that he had no 
actual estate, much as in the case of unregistered land the mort- 
gagor has rights and powers under the lease notwithstanding that 
he has not the technical reversionary estate — this being vested in 
the mortgagee. 

2. If the decision in Bobbins v. Whyte ^ is sound, considerable risk 
must be incurred by a lessee who makes no inquiry as to his lessor 
being a mortgagor ; if the decision is not to stand, the risk of a 
satisfactory lease being surrendered will be incurred by a mortgagee 
whose mortgagor has not disclosed the fact of the mortgage to his 
lessee. The practical precaution will have to be taken by the lessee 
of inquiring whether the land is in mortgage, and by the mortgagee 
of giving notice of the mortgage to the lessee. These precautions 
should also be taken with respect to registered land, but the lessee 
can readily discover by a search at the registry whether a mortgage- 
charge is on the register at the time of taking the lease. If there 
were no mortgage-charge registered, and no entry disclosing the feet 
of the existence of a mortgage oflf the register, and if the lessee had 
no notice otherwise of the existence of any mortgage, it is submitted 
that the lessee would be safe in surrendering to the registered 
proprietor of the land, notwithstanding the actual existence — 
unregistered— of a statutory instrument of charge or an ordinary 
mortgage deed, and probably notwithstanding the subsequent 

• [1906] 1 K. B. 125. 
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registration of a mortgage-charge without being brought to the 
lessee's knowledge. If the mortgagor's leasing power were modified 
or excluded by the registered charge, the lease might not be valid 
against the mortgagee, who would then have no concern with the 
surrender; if the mortgage were not registered, the registration 
of a notice of the lease would seem to make the lease valid as 
against the mortgagee, whatever the stipulations in the mortgage. 

The great dbtinction between transactions off the register with 
registered land, so far as persons other than the registered proprietor 
are concerned, and similar transactions with unregistered land, is 
that in the case of registered land notice must be given in some way 
to the registered proprietor, and in most cases the only effectual 
method of obtaining complete protection is to have an entry of 
some kind made on the register, which shall either curtail the 
power of the registered proprietor to deal with the land to the 
detriment of the unregistered interest, or should fix all persons 
who propose to purchase from him with notice of the unregistered 
interest. 

The machinery of the system with respect to restrictive entries 
on the register is, however, directed only to preventing improper 
dealings by the registered proprietor, and there appears to be no 
means by which a purchaser of an interest already protected, by 
caution or otherwise, can obtain protection for himself by an entry 
in the register as against his immediate vendor. Possession of all 
documents of title, together with notice to the registered proprietor, 
appears to be the only safeguard against the vendor assuming to 
confer an interest in the property on another person in derogation 
of the purchaser's rights. 

With respect to the effect of notice to the registered proprietor 
that a sub-interest had been created in an unregistered interest, 
which was itself sufficiently protected on the register, the rule in 
Dearie v. Edll,^ by which priority in interest would be gained by 
priority in giving notice, might possibly apply if the land could be 
held to be converted into personalty — either a chose in action or a 
money fund — as under a trust for sale ; but under ordinary circum- 
stances the general rule would prevail as to interests in land^ 
whether legal or equitable, i.e. that priority of creation would give 
priority in interest.^^ 

• ( 1 828), 3 Bufls. 1, 27 B. B. 1 . respect to transactions off the register with 

>* See Hopkins y. Hemnoorth, [1898] registered land, by an Anstralian case: 
2 Ch. 347. This is illustrated, with in re ii(tt/<er (1888), 3 Q. L. J. 105. 



CHAPTER V. 

BEGISTERED DISPOSITIONS IN INVITUM. 

The scheme of the Acts and Bules provides two methods of effecting 
changes in the registered proprietorship of land and charges. One 
method is by registering a successor in title, or new proprietor, on 
the faith of a statutory instrument executed by the proprietor for 
the time being ; the other method is by registering a successor or 
new proprietor upon production of eyidence that the title of the 
de facto proprietor to be on the register either neyer existed or has 
come to an end, and that another person is entitled to be registered 
in his stead. One method may be called disposition by registered 
instrument, and forms the subject of sec. 2 in the preceding chapter ; 
the jother method may be called rectification of the register, and 
will be partly dealt with in Chapter VII, — principally with respect 
to mistakes in the register. The changes in the registered pro- 
prietorship of land or charges, to be considered in this chapter, are 
changes during the lifetime of the proprietor otherwise than through 
the medium of a statutory instrument executed by him, and con- 
stitute special instances of rectification of the register made neces- 
sary by the title of the existing proprietor to be on the register 
haying come to an end. 

The likenesses and differences between the two methods of 
change in registered proprietorship throw some light on the scheme 
of the system. In both cases the change is effected by what may, 
in one sense, be called rectification of the register, for it is the 
alteration of the register which effects the change in the proprietor- 
ship. In both cases the person who is entitled to be placed on the 
register as the new proprietor, has not the statutory ^' estate " con- 
ferred by the Acts until he is actually on the register, but has only 
a " right " to be registered. The value of this " right," however, is 
not the same, either theoretically or practically, in the two cases. 
In the case of a disposition by statutory instrument, the person 
taking under the instrument does not appear to have any complete 
statutory right of property conferred upon him by the mere execu- 
tion of the instrument. In the case of a disposition by rectifi- 
cation of the register, the occurrence of the event which " entitles " 
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the disponee to be registered, in place of the existing proprietor, 
does seem to confer a statutory right of property more or less com- 
plete, according to circumstances; the limits of variation in the 
completeness of this right of property are illustrated by the cases of 
bankruptcy trustees, and persons acquiring land compulsorily under 
a railway Act. In cases of this kind the title of the existing pro- 
prietor comes to an end more distinctly than in a case of disposition 
by statutory instrument. 

Where the title of the existing proprietor has thus come to an 
end, but no entry appears on the register to indicate this, the de 
facto registered proprietor may still be able to confer a good title 
on a purchaser who gets himself placed on the register before the 
registration of any disposition in favour of the person properly en- 
titled to be registered as proprietor, or the entry of any caution or 
other restriction. Serious difficulty may thus arise in determining 
the conflicting rights of the registered purchaser, and the person 
properly entitled to be registered as proprietor in place of the 
purchaser's transferor. Each may have a complete statutory title 
to the land, and the question may then be, which of the two is 
entitled to keep the land and which is entitled to indemnity for the 
loss of it ? The exact shape which these difficulties take will vary 
with the circumstances of the case and its proper classification. 

Begistered dispositions in invitum may be divided into : (1) Dis- 
positions by virtue of express provisions in the Acts or Eules ; (2) Dis- 
positions for giving e£fect to rights which are conferred otherwise 
than by the Acts or Rules. 

1. Express provision is made by the Acts and Bules themselves 
for registering dispositions in invitum of the proprietor in four 
cases : (i.) Under a power of sale contained in a registered charge 
or incumbrance ; (ii.) Under a foreclosure order absolute ; (iii.) On 
the bankruptcy, etc., of the registered proprietor; (iv.) On the 
marriage of a female registered proprietor. 

i. By s. 27 of the 1875 Act, the registered proprietor of a charge 
with power of sale may transfer the land " in the same manner as 
if he were the registered proprietor of such land," and by rr. 175-177 
the same right is conferred on the registered proprietor of an incum- 
brance, whilst by rr. 178 and 179 a charge may in like manner be 
transferred by the registered proprietor of a sub-charge. Since the 
proprietor of the charge, etc., will have to execute a statutory 
instrument of transfer of the land, etc. — a form being provided in 
the Bules (f. 34) — changes in the proprietorship thus effected have 
a close resemblance to ordinary dispositions by execution and regis- 
tration of statutory instruments ; but they seem to be more properly 
classed under "rectification"— in the wide sense. The broad 
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distinction between the two methods of effecting changes in the 
proprietorship on the register is that in one case it is the registered 
proprietor who executes a statutory instrument, and in the other case 
it is another person who does so. The juridical operation of the 
registration of a purchaser from the mortgagee, on the faith of a 
statutory instrument of transfer framed on Form 34, differs entirely 
from the operation of an ordinary deed of conveyance from a mort- 
gagee of unregistered land who has the legal estate or legal ownership. 
The subject of transfer to a purchaser is referred to ante, p. 185. 

In the eyent of the registered proprietor of the land ceasing to 
have any disposing power over it, by reason of the mortgagee having 
exercised his powers of sale — though the purchaser be not yet 
registered, it is not probable that any purchaser from the mortgagor 
would be registered in ignorance of the actual state of facts ; the 
mortgage-charge being registered, an intending purchaser from the 
mortgagor would in the ordinary course of things learn from 
the mortgagee that the power of sale had been exercised, and in 
any case — if he did purchase — would usually so far stand in the 
shoes of the mortgagor as to have no right of action against the 
mortgagee. But however improbable in practice, it is certainly 
quite possible that a registered transferee of the land from the 
mortgagor — the land subject to the registered mortgage-charge — 
might find his title contested by a registered transferee of the land 
from the mortgagee — the land freed from the mortgage-charge. 
Under ordinary circumstances it can hardly be doubted that the 
title of the latter — the transferee from the mortgagee — would prevail, 
and it might depend on questions of fact whether the transferee from 
the mortgagor had done, or omitted to do, anything to debar him- 
self from claiming indemnity. 

ii. A disposition of land in favour of the mortgagee in conse- 
quence of foreclosure ^ resembles the disposition made on sale by 
the mortgagee to a purchaser, above referred to. The order itself — 
until it has been produced at the registry, and the mortgagee has 
been registered as proprietor of the land — seems to vest no absolute 
statutory right to the land in the foreclosing mortgagee, but operates 
only as a duly executed instrument of transfer would operate. But 
just as a transfer by the mortgagee under his power of sale would 
override any transfer of the land by the mortgagor, so it would seem 
that the registration of a foreclosure order would vest the land 
completely in the mortgagee notwithstanding any registration of a 
purchaser under a transfer by the mortgagor; the mortgagor's 
purchaser might, of course, have a claim for indemnity against the 
Insurance Fund. 

» 1875,8.26; 1903, r. 1G4. 
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iii. The involantary alienation of land through bankraptcy or 
liquidation by arrangement is classed by the Acts and Rules as 
'^transmission/'^ and is distinguished from 'transfer/' but the 
words " transmit " or " transmission " are not generally used in the 
Acts or Rules.' In s. 9 (6) of the 1897 Act, the right to be registered 
on bankruptcy of the proprietor is spoken of as having ** devolved " 
on the trustee, etc., in contrast to having been " conferred " by an 
instrument of transfer, etc. The scheme is that on production of 
an office copy of the order of adjudication, etc., and a certificate 
that the registered land or charge in question is part of property of 
the bankrupt which is divisible among his creditors, the official 
receiver or trustee shall be registered as proprietor of the land or 
charge.^ Until the trustee, etc., is registered, the bankrupt can 
confer a good title on a bona fide purchaser duly registered. When 
registered, the trustee, etc., is in the same position as a transferee 
without valuable consideration ; he holds subject to existing equities, 
but can confer a good title on a duly registered purchaser, notwith- 
standing that he is described on the register as trustee, etc.^ 
Changes in the trusteeship may be completed by the actual trustee 
being registered as proprietor on production of an office copy 
of the certificate of his appointment, and notice of the property 
being divested may be registered and the necessary alterations 
made in the register.^ 

By r. 200 provision is made for registering an order or resolution 
by which the liquidator of a company is appointed. 

On general principles a trustee in bankruptcy cannot be con- 
sidered as a purchaser for value, and this view is confirmed with 
respect to registered land by s. 46,'^ which expressly provides that 
unregistered rights are not to be ousted by the mere registration of 
the trustee. But this provision does not completely determine the 
nature of the trustee's title as against a purchaser from the bankrupt, 
where the purchaser's rights had no existence prior to the adjudica- 
tion, but purported to be created by the bankrupt after the trustee's 
right to be registered had accrued. The enactment (s. 43) which gives 
the trustee a right to be registered differs in its language from the 
enactment (s. 29) which gives an ordinary purchaser a right to be 
registered ; under the latter the vendor remains proprietor of the land 
until the purchaser is registered, but nothing of the kind is said 

< See headings to 1875, ss. 41-48, and « 1875, s. 46 (with which cf. s. 33) ' 

1903, rr. 183-200. 1903, r. 196. 

» "Transmit" does not seem to ooour • 1903, rr. 151, 198, 199, f. 58. 

at all. " Transmission " seems to oocar ^ Under the Anstralian system it has 

only in the heading prefixed to 1875, s. 41, been held that the trustee in bankruptcy 

the heading prefixed to 1903, r. 183, and in is only a volunteer as regards his title 

1897, 88. 8(1), 13(1), and 1903, rr. 216, 316. from the bankrupt: see Hogg's Aust. 

* 1875, s. 48, as amended; 1903, rr. Torrens Syst. 998. 
19^-198. 

B 
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with respect to a bankrupt proprietor. On the other hand, s. 9 (6) 
of the 1897 Act seems to place on the same footing the right of a 
purchaser, and of a bankruptcy trustee, to be registered. There 
seems to be some ground for the view that it is intended, by s. 43, 
to give to the trustee a statutory title to the land, so that if by 
virtue of other provisions of the Acts a registered purchaser from 
the bankrupt also acquired a statutory title through actual registra- 
tion, the trustee would have a good claim either to have the 
register rectified, or to be indemnified for loss, under s. 7 of the 
1897 Act. 

iv. Changes in ownership of land caused by the marriage of the 
owner, when a woman, are also classed under the head of " trans- 
mission," but these provisions of the 1875 Act apply only to cases 
of marriage prior to 1883, and even then only to property which is 
not separate property.® Except in these two cases, the effect of the 
amendment made by the 1897 Act appears to be that the rights of 
the husband in his wife's property are wholly excluded, and the 
necessity for the wife's acknowledgment and separate examination 
completely abrogated, even when this would not have been the case 
had the land been unregistered.^ Where the husband's rights do 
exist, he may be registered as "co-proprietor" with his wife of her 
freehold land, and must be described on the register as " co-proprietor 
in right of his wife ; " on her death leaving the husband entitled 
as tenant by the curtesy, some other person may be registered as 
" co-proprietor " with the husband, thus effecting the same result as 
is effected by a restriction on alienation being entered on the register 
when the husband is registered as sole proprietor.^® When the wife's 
property consisted of leasehold land or a charge, the husband would 
be entitled to be registered as sole proprietor. 

The observations made above, as to the possibility of a statutory 
title being conferred by the fact of bankruptcy, will apply to the 
case^of marriage, where the property is not the wife's separate property. 

2. The principle of effecting changes in proprietorship of regis- 
tered interests by actual alteration of the register only, in lieu of 
the mere execution of instruments, is well illustrated by r. 151 ; 
this treats interests conferred by (a) statute or statutory power, 
(6) order of Court, (c) paramount title, as rights only — though these 
would be actual estates in the case of unregistered land — and pro- 
vides for dispositions of the property being carried out so as to give 
effect to these rights. On it being shown that a transfer from the 

' 1875, SB. 44, 45, 83 (4), as amended. as to registering notice of an estate by the 

' See In re HarkntM and AlUopp's curtesy, which of course would only be 

Cont.y [189G] 2 Gh. 358. necessary where the husband was not 

»• 1897, 8. 6 (1, 10) ; Settled Land Act, registered as " oo-proprietor." 

1 884, B. 9. And see 1875, s. 52 [ante, p. 1 28), 
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existing proprietor, by means of the execution and registration of a 
statutory instrument, cannot be obtained, the registrar is empowered 
to make the alteration or rectification of the register which is necessary 
to e£fect the required disposition and place the proper person on the 
register as proprietor ; by r. 152 production of the land certificate 
may be dispensed with where the disposition is one in virtue of a 
right not affected by the registration. 

These proyisions seem to be defective on two points. In the 
first place, production of the land certificate is dispensed with in 
only one of the three cases in which the register may be rectified — 
i.e. paramount title — though the difficulty of producing it may be 
equally great in the other two cases. In the next place, although 
r. 151 applies to registered charges as well as land (r. 174), r. 152 
applies to land and land certificates only, so that production of the 
certificate of charge or incumbrance has not been dispensed with 
at all. 

The classification of cases, above-mentioned as contained in r. 151 
in which the power of disposing of registered land has become vested 
in some person other than the registered proprietor, appears to be 
exhaustive ; the meaning is made clearer by an instance of each case 
being given. 

a. One instance given of the operation of a statute or statutory 
power is the execution of a deed poll under s. 77 of the Lands Clauses 
Consolidation Act, 1845, by which the right to possession of the land 
IS vested in the promoters of the authorized undertaking, whilst the 
right of the owner of the land is turned into a right to receive the 
amount of money paid by way of compensation. The deed poll 
would, so far as registration of the promoters was concerned, have 
the same efficacy as an instrument of transfer in the prescribed form. 
It would, however, have greater efficacy than a statutory instrument 
of transfer executed by the registered proprietor, for it would confer 
an absolute right to be registered which could be enforced against 
any one who got on the register, even by way of purchase from the 
registered proprietor. In the event of the registered proprietor 
transferring to a purchaser who became duly registered, the latter 
might also have a perfect statutory title under the Land Transfer Acts, 
but the register would necessarily have to be rectified in favour of the 
promoters who executed the deed poll, and the purchaser who was 
removed from the register would then be entitled to indemnity under 
8. 7 of the 1897 Act. 

The vesting of land in new trustees by virtue of a declaration 
made under s. 12 of the Trustee Act, 1893, is another instance of the 
powers of disposition becoming vested in another person by virtue of 
a statute. 
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Other instances would be where the land has become liable to be 
sold, mortgaged, or leased, for the purpose of realizing money 
charged upon it by some statute, either in favour of a private creditor 
such as a judgment creditor, or in favour of some public authority 
such as a borough or county council or board with statutory powers 
of rating. 

h. The instance of a power of disposition becoming vested in 
another person by '' a declaration vesting an estate contained in or 
made under or by virtue of any statute," includes an ordinary vest- 
ing order made by the Court, such as are made under the Trustee 
Acts. It appears to be implied by r. 151 that the right conferred 
by an order of Court is as absolute as the other statutory rights 
already referred to, and illustrated by reference to the Lands Clauses 
Consolidation Act, 1845. With respect to this, it was suggested 
above that, in case the title to the same piece of land was the sub- 
ject of equally valid, but mutually exclusive, statutory rights, the 
land would probably be given to the promoters who had the power 
of acquiring it compulsorily, whilst the purchaser from the former 
registered proprietor would receive the indemnity. The possession 
of the land would not be of such vital importance to the person 
claiming under a vesting order, and under some circumstances the 
purchaser from the registered proprietor might be allowed to keep 
the land and leave the claimant under the vesting order to be 
recompensed by the indemnity. 

e. The power of disposing of the land " by paramount title " is 
illustrated in r. 151 by the case ^' of a sale by a mortgagee with a 
title paramount to the title registered." In order to be " paramount " 
the mortgage must, of course, have been either registered or else 
excepted— expressly or impliedly — from the registration. If the 
mortgage is registered under r. 175, the question which would arise 
seems to be identical with those already mentioned as likely to arise on 
a sale of the land by the proprietor of a registered mortgage-charge 
{arUSy p. 119), and it is difficult to see how r. 151 would apply to 
sach a case ; under rr. 176 and 177 the mortgagee could execute a 
statutory instrument of transfer just as though the mortgage were 
a statutory mortgage-charge. If not actually registered, but merely 
noted as an incumbrance, or otherwise excepted from registration, 
the title of the owner of the mortgage would have to be proved in 
the ordinary way, and could not be taken for granted — as would be 
the case practically with a statutory right. In most cases, however, 
the title of the mortgagee would be the title of the registered pro- 
prietor of the land, and the latter would, as against himself, have 
admitted the mortgagee's title.^^ 

^^ See In re TFt/i<er(1873),L. R. 16 E^. 156. 
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The rule does not seem to contemplate as " paramount " interests 
which are not excepted from the registration, notwithstanding that 
they might justify any proceedings being taken for rectifying the 
register. Other instances of " paramount " interests would be interests 
outstanding at the time of registration with possessory title, and 
interests expressly excepted from the registration, either by entry on 
the register, or as included in the enumeration contained in s. 18 of 
the 1875 Act. 

Where the " paramount " interest is not a mortgage registered 
under r. 175, but merely an interest excepted from the registration, 
the position of the owner of the interest seems to be quite different 
from the position of an owner of a statutory right — whether con- 
ferred directly by some statutory provision, or by an order of 
Court. The owner of this statutory right is safe — according to the 
view here taken — notwithstanding any registered disposition by the 
proprietor on the register ; the registered purchaser from the 
proprietor on the register is also safe notwithstanding the existence 
of the other statutory right. But the owner of a paramount interest 
has no statutory title to his property, though he also may be able 
to obtain indemnity if he be wrongfully deprived of it through the 
operation of the registration provisions of the Land Transfer Acts ; 
on the other hand, the purchaser from the registered proprietor 
necessarily takes the land subject to any rights which may then be 
vested in the owner of the incumbrance noted on the register, or in 
the owners of any rights which are not bound by the registration. 
It would thus seem that nothing short of fraud, or of some mistake 
in the registry office, could result in a statutory title being con- 
ferred on the owner of the paramount interest, and on the purchaser 
from the registered proprietor, in respect of the same land. 



CHAPTER VL 

BUCCESSION ON DEATH OF BEGISTEBED PBOPRIETOR. 

The Acts do not expressly say that until a successor is registered 
the estate of a deceased registered proprietor does not Test in the 
successor, but this appears to be distinctly implied. The successor 
is spoken of as being '^ entitled " to be registered, and as having a 
" right " to be registered which has ** devolved " upon him ; ^ he is 
nowhere said to have any '' estate," before registration, in the land 
of his predecessor. 

In Part I. of the 1897 Act — relating to land in general, and 
only incidentally referring to registered land — the land itself is 
spoken of as devolving on, and becoming vested in, the executor or 
administrator ; in Part II. — relating to registered land only — it is 
the right to be registered which is spoken of as devolving by reason 
of the death of the proprietor.^ 

On transfer inter vivos, the registered estate of the transferor 
does not vest in the transferee until the latter is registered.^ On a 
disposition in invitum being made in the lifetime of the registered 
proprietor, his registered estate does not vest in the disponee until 
the latter is registered.^ In conformity with these two methods of 
disposition, under the third method of disposition — succession on 
death of the registered proprietor — the successor does not take the 
registered or statutory " estate " of the deceased proprietor until he 
is himself registered, but takes only a " right *' to be registered. 
In the case of dispositions inter vivos, one question is : What is the 
nature of the right of the disponee before his registration, the 
registered estate remaining in the disponor until the registration of 
the new proprietor? In the case of the death of the registered 
proprietor, there are two questions: (1) What is the nature of the 
right of the successor before his registration ? (2) What becomes of 
the registered estate pending the registration of the successot? 

1. The distinction drawn in the 1897 Act itself, as pointed out 
above, between unregistered land, and only the right to be regis- 

» See 1875, as. 41, 42, 47; 1897, 88. 6 CTiap. IV., ante. 
(5), 9 (6). 4 1875, 88. 43-45; 1903, r. 151. And 

» 1897, 88. 1 (1), 9 (6). see Chap. V., ante. 
» 1875, 88. 29, :J0, 34, .^5. And see 
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tered as proprietor of registered land, Testing in a successor on the 
death of an owner, appears to answer — confirming the views expressed 
in Chapter III. — to the distinction between the technical legal estate 
in unregistered land and the technical legal estate in registered land, 
i.e. that this legal estate, from being itself the badge of ownership 
in the one case, is in the other case turned into a right to be 
registered or to have the ownership. 

The right of a successor to be registered as proprietor is not 
always, however, an absolute right vested in him immediately on 
the death of the proprietor; this right may at first be inchoate, 
only becoming complete upon his being fully constituted personal 
representative by formal grant of probate or letters of administra- 
tion.^ When once fully clothed with the powers of a representative, 
or otherwise completely entitled to be registered as proprietor,^ the 
right of the successor to be registered is as complete a right of 
property as a right to be registered in pursuance of a vesting order 
or other authority conferred by statute, or any other right which is 
not prevented from being consummated by the existing state of the 
register. The successor's right to be registered will thus, like other 
complete but unregistered rights of property in registered land, 
entitle him either to rectification of the register or to indemnity — 
either to the land or its value. 

2. The question, raised by the necessary occurrence of an interval 
of time between the death of a proprietor and the registration of his 
successor, resembles the question raised, with respect to unregistered 
land, by the enactments which vest realty in the personal represen- 
tatives in lieu of the heir or devisee.*^ These enactments leave it 
doubtful whether, in the interval between the death of an owner of 
land without appointing an executor — though probably Hot where 
he does appoint an executor^ — and a personal representative 
being duly constituted by the Court, the land is vested in the heir 
or devisee ; if not so vested, it could of course vest in no one else. 
What judicial opinion or authority thete is, is certainly in favour of 
the heir or devisee taking the legal estate until this vests in a 
personal representative.® This view is, of course, based on the 
necessity, real or supposed, for adhering to the feudal rule according 



• 1903, rr. 183, 185. 

• See 1903, rr. 186, 187, 190, 192, 198. 

' ConT. Act, 1881, s. 80 ; Land Transfer 
Act, 1897, 8. 1. 

• See In re Pawley and London, etc.. 
Bank, [1900] 1 Ch. 58. 

• John y. John, [1898] 2 Ch. at 576; 
and see In re Pilling's TnuU (1884). 26 
Oh. D. 432 ; In re WUliams' TrutU (1887), 
36 Ch. D. 231. An Australian decision to 
the same effect is Foley y. Egan (1891), 



17 V. L. B. 340; other Australian oases 
are cited in Hogg's Aust. Torrens Syst., 
1011. All these Australian cases relate 
to unregistered laud ; but with respect to 
registered land — under the Torrens system 
-~it has been said that the ** descent ** to 
the heir, before the change in the general 
law of succession on death, was 'ineffectual 
except as a warrant to register " : Lunge 
V. Buwoldt (1872), 6 S. A. R. at 78. 
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to which the freehold was^ if possible, never to be in abeyance ; 
under this rule, on the death of an owner of the legal estate in free- 
hold land, the legal estate vests eo instanti in the heir or devisee. 
It is submitted that there is some ground for considering this feudal 
rule, in its extreme form, to have been implicitly abrogated by the 
enactments which altered the devolution of realty. It is further 
submitted that the rule, in its extreme form, has certainly been 
abrogated with respect to registered land. 

Since, according to the view already expressed on the subject, 
the technical legal estate is extinguished in the registered estate, 
there can be no question as to the legal estate in registered land on 
the death of a registered proprietor; the only question will be, 
what becomes of the registered estate upon the death of the pro- 
prietor ? Since the registered estate is statutory, the question of its 
devolution on death need not be governed by all tha rules of the 
common law which are derived from the principles of feudal tenure, 
and it seems possible to arrive at a satisfactory conclusion without 
necessarily solving the question as to the devolution of the legal 
estate in unregistered land. The latter question need not be further 
discussed here, but it is submitted that its solution will probably be 
found to be analogous to the solution, to be here offered, of the 
question relating to the registered estate in registered land. 

Since the person who is ultimately to be registered as proprietor, 
in succession to the deceased proprietor, has, until he is so registered, 
a right only and not the complete estate or proprietorship, and since 
this complete estate or proprietorship cannot, consistently with the 
express language of the Acts and Bules, be vested in any one who is 
not on the register as proprietor of the estate, a logical result would 
be that the registered estate should be vested in no one — or, in 
other words, that it should be in abeyance. That the feudal rule 
which forbids the freehold to be in abeyance can be relaxed, in cases 
of absolute necessity, is shown by the case of a corporation sole. On 
the death of the person who for the time being has, as a corporation 
sole, vested in him the entire fee simple, the fee is in abeyance until, 
by the appointment of a successor, it again has an owner, and vests 
in that successor.^^ Scottish law affords a still more striking illus- 
tration of the feudal rule yielding to necessity ; but, instead of 
merely admitting of an isolated exception — as in the case of the 
English corporation sole, the feudal rule has itself become modified, 
and in Scottish law the expression '' in abeyance,'* or ^4n pendente," 
has a meaning which differs widely from its meaning in English law. 
The term ^'hereditas jacens" is only applied to land, in English 

1* See Challis, Real Prop. (2nd ed.), ** which inheritances put in abeyance are 
91 ; Go Lit. 3426, where it is said : by some called hereditates jacentes." 
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law, to indicate that the freehold is in abeyance/^ and not yet vested 
in a successor ; in Scottish law, where land is an hereditas jacens as 
not being vested in a successor, the fee is not necessarily in abey- 
ance, but is only said to be in abeyance when there is no person in 
existence in whom it can become vested.^^ Before land in Scotland 
can be completely vested in a successor to a deceased proprietor, the 
successor must be " entered " with the feudal superior — in effect, he 
must be registered as proprietor by right of succession ; meanwhile, 
there being in existence a person entitled to be so " entered '* or 
registered as successor, the fee is not considered to be in abeyance. 
Copyhold land in England also affords an illustration of the suc- 
cessor's estate not being completely vested in him until the formality 
of admittance by the lord — much the same thing as '* entry " with a 
feudal superior, or registration — has taken place. 

It is submitted that, in the sense in which the word is used in 
English law, the fee simple of a registered proprietor must, on his 
death and until registration of a successor, be said to be in 
" abeyance." 

There seems to be no reason, on principle, why the only alter- 
native view which is possible should be adopted — i.e. that until 
the registration of a successor the fee vests (1) in the heir 
when no executor is appointed, (2) in the executor when an 
executor is appointed. The heir will take by transfer from the 
executor or administrator in case of an intestacy, and registration 
of the executor as proprietor will be meaningless if he is already 
fully clothed with the estate of the deceased proprietor. The 
successor will not lose his property by its being considered to be 
in abeyance pending his registration, and there is thus no practical 
gain in considering that the land vests temporarily in the heir or 
executor. The logical difficulty of supposing such a temporary 
vesting is quite as great as that of supposing that there is no 
temporary vesting of the land in any one ; neither heir qua heir, 
nor executor qua executor, would have any immediate right to be 
registered, for, in the absence of some special successor being 
entitled, the executor who has proved the will, or the administrator, 
would be the person entitled to be registered as successor, and on 
the proving executor or administrator being registered, any estate 
in the heir, or in a purchaser from him, would at once be divested.^ 

No particular form of application to be registered in succession 
to a deceased proprietor is prescribed; an application in writing 

^* See preceding note. appointment of a personal representative, 

^' Bell, Principles of the Law of any conveyance already made by the heir 

Scotland (8th ed.), para. 1711. is avoided : Slack v. Winder (1874), 4 

" See In re Pryae, [1904] P. 301. It A. J. B. 188 (Victoria). 

has been held in Australia that, on the 
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should be made, framed on the fonns prescribed for applications 
for first registration (1903, ff. 1 or 3), and the evidence in support of 
the application will, of course, vary according to the nature of the 
deceased proprietor's interest, and the character of the successor. 
Whether the property be land or charges, an inquiry will, in every case 
apparently, be made by the registrar as to succession and estate duty.^* 
The provisions of the 1875 Act, with respect to the registration 
of a successor to a deceased proprietor, are inadequate — especially 
in view of the alterations in the law effected by the 1897 Act, and 
have been considerably supplemented by the 1903 Bules.^ The 
Acts and Bules do not enumerate exhaustively the different persons 
who may claim to be registered as the successors of a deceased 
proprietor, according to the nature of his registered interest in the 
property ; the scheme of the system is that the person who, by the 
rules of the general law, is entitled to the property — and who, but 
for the registration provisions of the Acts, would take it directly 
and at once become the complete owner of it— should make an 
application more or less formal and be placed on the register as 
proprietor. The Acts and Bules usually speak of ''land and 
charges," and it will not be necessary to treat separately of each, 
for the most part. Persons entitled to be registered as successors 
to a deceased proprietor may be divided, according to the nature of 
the interest held by the deceased proprietor, into seven classes : 

1. The executor or administrator, or the person taking directly 

from the executor or administrator, where the property was 
vested in the proprietor beneficially. 

2. The next successor to the benefice, where the proprietor was 

an ecclesiastical corporation sole. 

3. The person entitled in remainder, or otherwise, under a settle- 

ment, where the proprietor was tenant for life of settled 
land. 

4. The executor or administrator, where the proprietor was a sole 

trustee. 

5. The official receiver, or new trustee in bankruptcy, where the 

proprietor was a trustee in bankruptcy. 
(j. The successor in office, where the proprietor was a statutory 

corporation sole, or a quasi-public trustee. 
7. The survivor or survivors, where the deceased proprietor was 

one of two or more co-proprietors — not being tenants in 

common. 
1. It was enacted by s. 42 of the 1875 Act that the executor or 
administrator should be entitled to be registered as proprietor of 

" 1875, 88. 18 (as amended), 83 (8); 1897, b. IS. 

" 1875, 88. 41, 42 ; 1897, 88. 1-4, 6 (4, 5); 1903, rr. 183-192. 
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leasehold land or charges vested in a deceased proprietor, whilst by 
s. 41 the person to be registered as proprietor of the freehold land of 
the deceased was to be the person who appeared to be best entitled 
to be so registered — Le, who would have been entitled to the land 
under the general law irrespectively of the registration provisions 
of the 1875 Act. Now that under ss. 1-4 of the 1897 Act— which 
applies to all land other than copyhold, and not registered land 
only, and is part of the general law relating to land — the executor 
or administrator, and not the heir or devisee, is made the successor 
in whom freehold land vests on the death of the owner, like a 
chattel real, the executor or administrator will be the person best 
entitled to be registered ; this would be so even under the provisions 
of s. 41, and express provision to the same effect is made by r. 183. 
Under this rule, on production of the probate or letters of adminis- 
tration the executor or administrator ''named in such probate or 
letters " will be registered as successor, and, of course, if the probate 
or letters of administration have been granted to more than one, 
they will be registered as co-proprietors. Since it is the executor 
or administrator " named in " the probate, etc., who is entitled to be 
registered, no executor who has not proved the will need be 
registered as a co-proprietor, but he may be so registered if he 
either obtains probate, or accepts the executorship and applies to 
be registered.^^ 

It is also provided by r. 183 that the executor or administrator 
is to be registered as proprietor with the addition of the words 
"executor" or "administrator," etc. This really carries out the 
provision of s. 46 of the 1875 Act, which directs that the registered 
successor to a deceased proprietor shall hold the land on the trusts 
to which it may be subject, as any other proprietor would do who 
takes by a voluntary disposition. 

The executor or administrator may, instead of being registered 
as successor, allow the person beneficially interested, and to whom 
the land would eventually have to be transferred, to be registered 
directly in succession to the deceased proprietor. The person so 
registered will be either (a) a devisee, (b) a legatee or person en- 
titled to a share of residue under a will, (c) a person entitled under 
an intestacy, or (rf) a purchaser from the executor or administrator ; 
the registration of the person so entitled can be effected on pro- 
duction at the registry of the probate or letters of administration, 
together with either an instrument of transfer or (in the first 

" 1903, r. 184. This avoiJs the conferred on a purchaaer by all tho 

difficulty which arose, with respect to executors, and not merely those who 

unregistered land, in In re PawUy and bad proved, concurring in the convey- 

London, ete.. Bank, [1900] 1 Ch. 58, where ance. 
it was held that a good title could only be 
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three cases) an instrument of appropriation in the prescribed form.^'' 
An instrument of assent, though haying the effect of an instrument 
of transfer, will not be liable to stamp duty as a transfer of the 
land.^® On the same principle, it would seem that an instrument of 
appropriation would also be free of stamp duty. 

The statutory power to convey conferred, by s. 4 of the Con- 
veyancing Act, 1881, on the executor or administrator, where there 
is a contract enforceable against the heir or devisee, but the deceased 
owner is not actually a trustee of the land, is rendered unnecessary 
by the estate actually vesting in the executor or administrator. 

Special provision is made for an order of the Court being made 
for the registration of the person entitled to the land, if on the 
expiration of a year from the death of the proprietor it has not been 
vested in him by the executor or administrator.^ 

The case of a settlement being created by will, or otherwise 
arising on the death of the proprietor, is specially provided for; 
in this case the executor or administrator — though not expressly 
forbidden to be registered, and though registration of the person 
beneficially entitled might be effected under s. 9 (6) of the 1897 
Act and r. 185 — is directed to apply for the registration of the 
person entitled to be registered as proprietor, and for the entry of 
the proper restrictions on the register.*^ The mention of the probate 
and letters of administration in r. 186 indicates that it is contem- 
plated that the executor, etc., is not himself to be first registered, 
but is to apply for the registration, as direct successor, of some 
person beneficially entitled; this person would ordinarily be the 
tenant for life under the settlement. 

2. Nothing is said in the Acts or Bules as to registration of a 
successor to ah ecclesiastical corporation sole. The successor in 
the benefice, when appointed, would be entitled to be registered as 
proprietor of the land, according to the principles laid down in 
s. 41. The case is analogous to that of the deceased proprietor 
being a trustee in bankruptcy, for which, however, express provision 
is made. 

3. Where the land is settled land, and the deceased proprietor 
was tenant for life only under the settlement, his executor or 
administrator has no right to be registered as successor, but the 
trustees (if any) of the settlement are the proper persons to apply 
for the registration of the person entitled as successor ; if they do 
not apply, or if there are no trustees, an application to register a 
proprietor may be made by any one interested under the settle- 

»" 1897, BB. 3 (4), 4 (3), 9 (6) ; 1903, r. miisioners, [1905] 1 K. B. 681. 
185, ff. 51, 52. " 1897, b. 3 (2). 

^' Kemp V. Inland Rtvenue Cam- " 1897, fl. 6 (5); 1903, r. 186. 
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ment, and the registration will be effected as in the case of an 
application for first registration.^^ The register will usually show 
on its face that the proprietor was tenant for life only, and the 
registrar is by rr. 187-189 empowered to require evidence by statu- 
tory declaration, and either a certificate of counsel or production of 
the settlement itself — which, however, will often have already been 
filed, that the person claiming to be successor is entitled. In the 
somewhat improbable event of no restriction having been entered on 
the register, and the executor or administrator, or some other person 
by their direction, being registered as successor, the claim of the 
person rightfully entitled could be enforced by rectification of the 
register so long as the land had not reached the hands of a pur- 
chaser for value ; a purchaser for value, duly registered, could resist 
rectification, and the person entitled by way of remainder would, 
probably, by having omitted to enter a restriction, have lost any 
claim for indemnity which he might otherwise have had.^ 

4. Where the deceased proprietor Was a sole trustee — other than 
a tenant for life of settled land ~ the executor or administrator is 
entitled to be registered as successor, whether the fact of the exist- 
ence of a trust appeared on the face of the register or not ; if the 
trust did not appear, the title of the executor or administrator to be 
registered would rest on the provisions of Part I. of the 1897 Act — 
altering the general law as to the devolution of land, whilst if the 
trust did appear, their title would rest on the provisions of s. 30 of 
the Conveyancing Act, 1881. 

5. Where the deceased proprietor was a trustee in bankruptcy or 
official receiver, the executor or administrator is not entitled to be 
registered as successor, but the official receiver or a new trustee in 
bankruptcy (as the case may be) is the successor entitled to be 
registered.^ There will be ttie same kind of temporary hiatus in 
the registered proprietorship— or abeyance of the fee — as in the 
case of an ecclesiastical corporation sole. 

6. Where the deceased proprietor was a statutory corporation sole, 
such as the official trustee of charity land, or other quasi-public 
trustee, the successor entitled to be registered will be the successor 
in the office, as in the case of an ecclesiastical corporation sole 
or trustee in bankruptcy. This case is not specifically provided 
for in the Acts or Rules, but is governed by the general principle 
enunciated in s. 41. 

7. Where the deceased proprietor was one of two or more pro- 
prietors having the jus accrescendi, no new successor or successors 
will be registered, but on proof of the death the name of the 

*» 1897, B. 6 (1, 2, 4) ; 1903, rr. 80, 187- " 1875. b. 46 ; 1897, s. 7 (8). 
100. » 1903, rr. 192, 196, 198. 
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deceased proprietor will be withdrawn from the register, and the 
survivor or survivors will then ipso facto be the sole proprietor or 
only co-proprietors, as the case may be.^ The effect of the number 
of proprietors being reduced — even in the absence of a "no sur- 
vivorship" clause — may be that the land cannot be dealt with 
without the order of the Court or the registrar."^ 

«* ]903, r. 191. 

'* 1875, 1. 83 (8) (as amended by 1897, ached. 1) ; 1903, rr. 224, 225. 



CHAPTER VII. 

BEMEDIES FOR IMPROPER ENTRIES ON, OR OMISSIONS FROM, 

THE REGISTER. 

Sec. 1. — Rectification of the register. 
Sec. 2. — Indemnity for loss. 
Sec. 3. — Other remedies. 

Section 1. — Eeotification of the Register. 

In a wide sense rectification of the register includes all changes in 
the registered proprietorship which are effected otherwise than on 
the faith of a statutory instrument of transfer or charge executed 
by the existing registered proprietor. Some of these changes 
properly fall under the head of registered dispositions, where the 
register is " rectified," not by reason of any mistake having been 
made, but in order to place on the register a successor in title; 
these have been dealt with in Chapters Y. and YI., and are not 
intended to be specially referred to here. 

The Acts and Bules provide for the register being rectified 
under the following circumstances: (1) Where a judicial decision 
has been given that some person is entitled to an interest in regis- 
tered land, and a judicial opinion expressed that rectification is 
required; (2) Where some person claims that an entry on the 
register should have been made or omitted, and a substantive appli- 
cation is made to the Court accordingly ; (3) Where entries on the 
register are clearly erroneous, and the registrar has authority to 
correct them. 

Although " corrections " or " entries " made by the registrar in 
the first instance, or after appeal to the Court from his decision, are 
not referred to in the Acts and Rules as " rectification," yet such 
corrections, etc., only differ from rectification so called in degree. 
Where the alterations are trifling and the right of the person in 
whose interest they are made is clear, they are called " corrections " 
of the register ; where the alteration is only made as the result of 
its being found, after an inquiry in the nature of a judicial investi- 
gation, that the rights purporting to be conferred by the existing 
entries on the Tegister are conferred or the wrong person, or in 
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respect of the wrong property, such an alteration is usually called 
" rectification." The process of rectifying the register, the power of 
the Court to direct it, and the authority of the registrar to carry it 
out, are necessary corollaries to any system of warranty of title such 
as is set up by the Land Transfer Acts, and rectification is really 
nothing more than the alteration of the register — ^within the limits 
allowed — so as to accord as far as possible with existing rights as 
these are recognized by law, where the other specific methods — 
transfer, charge, transmission, vesting order, eta, prescribed for 
effecting alteration in the register under certain definite circum- 
stances, cannot be availed of for the time being.^ The three cases 
above-mentioned will now be dealt with in order. 

1. The 1875 Act provides that, *' subject to any estates or rights 
acquired by registration," any Court of competent jurisdiction— after 
deciding that '^ any person is entitled to any estate, right, or interest 
in or to any registered land or charge," and being of opinion that 
" rectification of the register is required " — may direct the register 
to be rectified, and the registrar must obey the order on being 
served with it.* 

Now the scheme of the system is such that the register is not 
always — consistently with the express provisions of the Acts — 
*' capable of rectification," and this is recognized in s. 95 by the 
words " subject to any . . . rights acquired by registration," and by 
the provisions for indemnity to be subsequently treated of.' The 
first question, then, which requires elucidation is : What are the 
limits within which the register is " capable of rectification " ? 
Another way of stating the same question would be : What are the 
statutory "estates or rights, acquired by registratioij," which prevent 
another " estate, right, or interest " from being given effect to by 
rectification ? And for the present we are only concerned with such 
unregistered interests as have been the subject of judicial decision 
and opinion under s. 95. 

There are certainly two cases in which the existence of a regis- 
tered estate will not prevent effect being given to an unregistered 
interest in the same land : first, where the registered proprietor got 
on the register by his own fraud and no bon& fide purchaser has yet 
acquired any rights in the land; secondly, where the registered 
proprietor has entered into a binding engagement with respect to 
the land and no other bona fide purchaser has yet acquired any 
adverse rights.^ The fact that the Acts do not except from the 

* See 1897, a. 8 (1), where a threefold being "not capable of rectification under 

clasBiflcation is made — ** dispoeition," the principal Act." 
" registered transmission," ** rectification.** * S. 93 of the 1875 Act expressly 

' 1875, ss. 95, 97. provides for specific performance of 

' See 1897, s. 7 (1), as to errors, etc., contracts. 
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benefit of first registration a proprietor who has been registered by 
means of his own fraud does not appear to make it in the least 
donbtfal that snch a registration would be annulled or avoided in 
some way, so far as the proprietor and volunteers claiming under 
him were concerned.^ In both these cases, then, the register is 
" capable of rectification," and would be rectified accordingly. 

It is possible to construe the words " acquire!^ by registration " 
in a narrow sense, so as to include only estates acquired by purchase 
from a proprietor already registered ; and the distinction drawn 
between the effect of a registered transfer for value, and a voluntary 
transfer,^ suggests that perhaps a first registered proprietor was not 
intended to be placed on the footing of a purchaser for. value, but 
rather of a volunteer against whom the register might be rectified 
in favour of the person (if any) who could — apart from the registra- 
tion — show a better title. Such a view would render a proprietor, 
registered with absolute title, liable to be ejected at any time before 
he had transferred to a purchaser for value, and so would confer on 
him an ** absolute title " only so far as to enable him to confer a 
good title on a purchaser. That this is not the proper construction 
to be placed upon the Acts seems now to be settled by a recent 
decision of the Privy Council on appeal from New Zealand.'^ It 
was there held that under the Australian system no distinction — 
as to indefeasibility of title — is to be drawn between the first pro- 
prietor and any succeeding proprietor. In the event, then, of the 
claimant to land being held — apart from the registration — to have 
a better title than the first proprietor, the register could not, if the 
registration were with absolute title, and the case did not fall within 
any express or implied exception, be rectified ; the mistake in the 
register would be one " not capable of rectification tmder the jprin- 
cipaj Act.^^ It is, however, provided by s. 7 (1, 2) of the 1897 Act that, 
where indemnity is payable for loss through mistake in the register, 
and the effect of the mistake is to deprive a person of land of which 
he is in possession, the register may be rectified notwithstanding 
that rectification could not have been made under the 1875 Act ; 
the indemnity payable is then paid to the person removed from the 
register. 

The question, whether there is any implied exception to the 
effect of registration by reason of the registered proprietor having 
notice of claims to or interests in the property, must now be dealt 

^ An illustration is afforded by the 176, 202, 204. As to ooDflicting colonial 

Australian case of OgU y. Aedy (1^^)> cases on this point, see Hogg's Anst. 

13 y. L. B. 461, referred to in Hogg^s Torrens Syst. 825-827. Hamilton y. 

Anst. Torrens Syst 825. IredaU (1903, 3 8. B. (N. 8. W.) 535), 

' 1875, 80. 30-33, 35, 38; 1903, rr. which was not cited before the Priyy 

140-142. Conncil, is an independcDt decision to the 

' Aneit Co. y. Mere Boihi, [1905] A. G. same effect as A$$et$ Co. y. Mere JRoihi, 

S 
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with. With respect to actual fraud of the proprietor himself, the 
mere fact of the Acts — as already pointed out — containing no express 
exception of fraud seems to create no difficulty in implying such an 
exception on general principles. But with respect to notice in its 
widest sense, a difficulty arises from the fact that Courts of equity 
have extended " fraud " to cover cases of notice only, where actual 
fraud or dishonesty was not present ; it has, indeed, been said that 
''notice is fraud," where an attempt is made to gain priority in 
interest by means of priority in registration.^ But cases decided 
under registry Acts which, like the Middlesex, Yorkshire, and Irish 
Acts, merely make registration an additional formality and not an 
essential part of the conveyance — which, in fact, set up systems of 
registration of assurances and not registration of title (ante, p. 4) — 
are not authorities on the construction of Acts under which registra- 
tion " is the one thing which renders a document which ought to be 
registered valid." ^ The careful statement, in the Acts and Bules, 
of the rights conferred on a registered proprietor, and the explicit 
enumeration of exceptions,^^ indicate that the intention of the legis- 
lature was to exclude all implied exceptions other than those estab- 
lished by the clearest principles and practice of equity Courts. 
But one main object of the reform movement which led to the 
passing of the Land Transfer Acts was to abrogate one of the 
established principles of the equity Courts, i.e. the extreme de- 
velopment of the doctrine of notice ; the three Beports of 1830, 
1850, and 1857— and the Eeport of 1870 adopted the 1857 Eeport 
generally — agree in attributing to the doctrine of notice a con- 
siderable share of blame for the complexity and expense of con- 
veyancing, and in recommending its abrogation (ante, pp. 5, 7, 
10, 26). The analogy furnished by the Australian system, in 
cutting down the effect of notice of unregistered interests and 
trusts, seems to be one which may well be taken as a guide in the 
construction of the English Acts and Bules. Indefeasibility of title 
with certain stated exceptions, provisions for enabling persons in- 
terested to protect their interests by appropriate entries, and the 
creation of an insurance fund to furnish compensation for unavoid- 
able losses caused through the state warranty of title — these three 
features are common to both the English and Australian systems ; 
under the Australian system mere " notice " is not in itself " fraud " 
— " fraud " means " actual fraud," and not the " constructive fraud " 
of equity Courts.^^ The difference between the English and the 

• La Neve v. Le Neve (1747), AmbL at Exeeutore (1902), 27 V. L. B. at 741. 

447, Wh. & T. L. C. ; Briggs v. OameU »• See, for inBtanoe, 1875, ss. 7, 13, 18, 

(1866) Maoassey N. Z. 501; BoUtiton v. 30, 3.5, 50, 52; 1897, as. 6, 15; 1903, rr. 

Hohson, [1896] 2 Ch. 403, 412. 55, 140. 

* General Finance Co. v. Perpetual ^^ AeseU Co.Y. MereIMhiyll905']A^.C, 



n 



8. IJ 



KECTIFICATION OF THE REGISTER. 



259 



Australian systems is, so far as relates to the present discussioni 
that in the Australian Statutes the ordinary effect of notice is ex- 
pressly negatived, and registration obtained by fraud is expressly 
excepted, in giving statutory efficacy to registration — though the 
rights of a purchaser subsequently registered in good faith are 
preserved. But the arguments drawn from the provisions con- 
tained in the English Acts as to the conclusive effect of registra- 
tion, the opportunity for entering notice of adverse claims, and the 
indemnity for loss through wrongful registration, seem to have as 
much force as similar arguments in the case of the Australian 
system." In particular, the provisions of the 1897 Act relating 
to indemnity contemplate — s. 7 (3) — that the means of protection 
afforded by the Acts must be availed of in order to secure the right 
to indemnity, and the very existence of a right to indemnity implies 
that the register is, in that particular instance and for that par- 
ticular person, "not capable of rectification." Moreover, it must 
not be forgotten that a proprietor, whose title to his land cannot 
be attacked successfully, may yet have to submit to repay to the 
Crown the amount paid out by way of indemnity, if he has caused 
or contributed to the loss for which the indemnity was paid (s. 7, 
sub-s. 6). An owner who obtained registration on the faith of a bad 
title might therefore, although ignorant of the defective state of his 
title, have to repay to the Insurance Fund the amount paid out by 
way of indemnity, and the difference between such a payment and 
complete loss of his land might, under some circumstances, be 
inappreciable, and the registered proprietor would thus have gained 
nothing by his wrongful registration. Finally, the question, whether 
acting in a certain manner in the face of notice of an interest or 
claim is or is not actual fraud, is commonly a question of fact ; the 
cases of Battison v. Hohson and Assets Co. v. Mere Boihi each afford 
an illustration of what might be held to be actual fraud or dis- 
honesty.^ 

The above considerations seem to justify the conclusion that the 
mere knowledge, by a registered proprietor of registered land or a 
registered charge, that — in the words of some of the Australian 
Statutes^* — an "unregistered interest is in existence shall not of 
itseK be imputed as fraud." 



176,191,192,202,210-212. The provisionB 
of tiie New Zealand Land Transfer Acts 
are summarized in the judgment of the 
Priyy Council, and these (except so far as 
relates to Native Land titles) are sob- 
stantially the same as in other Australian 
Acts. Colonial cases, and references to 
Statutes, on the efficiency of registration, 
the effect of notice, and the meaning of 
''fraud," may be found in Hogg's Aust. 



Torrens Syst. 825, 834, 8S9. 

1* See particularly at pp. 191, 192 of 
the Privy Council's judgment above cited ; 
and compare s. 7, sub-s. 8, of the Land 
Transfer Act, 1897. 

»» See.[1896]2Ch.at412; [1905] A. C. 
at 210. 

^* See references in Hogg's Aust. 
Torrens Syst 883, note 74. 
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Two classes of cases seem to be contemplated by s. 95 : cases 
where rectification is rather in the nature of an incidental remedy 
sought by a claimant ; and cases where a claimant of an interest 
in registered land cannot object to the land being registered, but 
desires to have his own rights in it established. Among the latter 
class would be included rights in registered land which were un- 
affected by the registration, and these might consist of: rights in 
land registered with absolute title, but which, under s. 18 of the 
1875 Act, are not deemed incumbrances and need not necessarily 
be entered on the register ; rights in land registered with possessory 
or qualified title, which, although not yet abrogated by the regis- 
tration, might in course of time be lost by being barred under 
Limitation Acts. Rectification of the register appears to be the 
only effectual method of completely '* enforcing " adverse estates 
and rights not affected by the registration.^* In the event of a 
subordinate interest such as an easement or incumbrance being the 
subject of a claim, an ordinary entry on the register or " title " of 
the proprietor, by way of statement of the fact, would be sufficient. 
In the event of the title to the land itself being held to be vested 
in the claimant — the registered title being possessory only — the 
proper method of rectification would be to cancel the existing entry 
of the proprietor's name in the register and substitute the name of 
the successful claimant. It is conceivable that the registry officers 
might regard this as substantially a new application for registration 
by the person entitled, to be assessed for fees accordingly ; but the 
fee of Is, per cent, of the capital value, on rectification of the 
register under s. 95, fixed by paragraph B of the Fee Order, 1903, 
seems to cover even the extreme case suggested, and nothing is 
said about returning any fees to the proprietor who is removed from 
the register. This is consistent with the principle that, in the main, 
it is the land which is registered, and that the registration of a 
particular proprietor is for many purposes a subordinate matter.^* 

2. The provision enabling an application to be made directly to 
the Court, where it is claimed that a wrongful entry has been made, 
is contained in s. 96 of the 1875 Act. The expression here used is 
" the Court," which in practice means the Chancery Division of the 
High Court,^'' whereas in s. 95 it is " any Court of competent juris- 
diction." Cases in which application to the Court would be made 
under this section are necessarily cases in which the registrar is not 
satisfied with the evidence of the claimant's right to rectification, or 

" 1875, BB. 8, 9, 18 (6) as amended ; ordered to transfer to the rightful owner, 

1897, B. 12 ; 1903, rr. 56, 57. and was not allowed his ezpenaes of first 

" In the Australian case of Ogle v. registration. And see In re Allen (1896), 

Aedy (1887), 13 Y. L. B. 461, the proprietor 22 V. L. B. 24, referred to ante^ p. 47. 
who had got on the register by fraud was ^' 1875, s. 114; 1903, r. 299. 
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for other reasons cannot or will not make the rectification asked for. 
A typical instance is the case of registration having been effected 
on the faith of a statutory instrument of disposition which turns out 
to be forged ; in such a case the registrar would probably, for his 
own protection, insist on an order for rectification being served on 
him before making any alteration in the register.^® 

By s. 98 of the 1875 Act, a registered disposition, which would 
— apart from registration — be " fraudulent and void," is fraudulent 
and void notwithstanding registration, but subject to rights acquired 
in virtue of the statutory effect of registered dispositions.^® This 
enactment makes quite clear, with respect to proprietors other than 
first proprietors, what seems to be also implied with respect to first 
proprietors (antey p. 256), i.e. that registration gained by fraud avails 
nothing in favour of the proprietor himself, or volunteers claiming 
under him, and the register is — until rights of purchasers for value 
intervene — still ** capable of rectification." When once a purchaser 
for value has got on the register, the register — and the mistake 
made in entering the purchaser on it — are prim& facie '^ not capable 
of rectification," and the remedy of indemnity might then have to 
be relied on. But an important modification of the rights of the 
person who claims the rectification is introduced by the 1897 Act, 
8. 7 (2), which provides that where a registered disposition would, if 
unregistered, be " absolutely void," or where the effect of the mis- 
take which gives rise to a claim for indemnity would be to deprive 
a person of land of which he is in possession or receipt of the 
profits, '^ the register shall be rectified " and the indemnity shall be 
paid to the person who loses by the rectification. 

With respect to the phrase '* absolutely void," this may have 
been intended to correspond with the '' fraudulent and void " dis- 
poaition of 1875, s. 98. The latter phrase suggests dispositions 
which are made ** void " by the 13 Eliz., 27 Eliz., and Bankruptcy 
Acts, and the alternative phrase may have been employed in the 
1897 Act in view of alterations in the law by statute and judicial 
decision between 1875 and 1897,^ and in order to make it quite clear 
that '^voidable" transactions were not intended to be referred to. 

These " absolutely void " dispositions will also include disposi- 
tions of the kind referred to in r. 151, i,e, those which are made after 
the power of disposition has become vested in some person other 
than the registered proprietor, so that — but for the statutory effect 
of registration — a disposition by the registered proprietor would no 

^* Such an order was applied for and 47 Vict. c. 52), a. 47 ; Volaniary OonTey- 

obtained in the prooeedingd which led up ances Act, 1893 (56 & 57 Vict. o. 21) ; In 

to AU.'Oen. v. Oddl, ante, p. 115. re WiUiams and Parry's Oont (1895), 13 

< » 1875, 80. 31, 32, 35, 40; 1903, rr. Reports 574, 72 L. T. 869; In re Carter 

140-142. and Kenderdin^s Cont, [1897] 1 Ca. 776. 

'« See the Bankruptcy Act, 1883 (46 & 
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longer have any effect in vesting an estate in a transferee, eta It 
seems certain that the proyisions of sub-s. 2 of s. 7 — as to who should 
have the land and who should have the indemnity — would^ if neces- 
sary, be overriden in cases of compolsory acquisition of land under 
the Lands Clauses Consolidation Act, 1845, and that in no case would 
the new statutory owners under that Act be compelled to accept the 
indemnity in lieu of the land ; but in most cases the promoters 
would, by the express provisions of the Act giving them compulsory 
powers and s. 7 of the 1897 Act read together, come within the very 
terms of the latter as persons entitled to the land itself. 

The mention of mistakes by which persons in possession would 
be deprived of their land suggests that forged or erroneous transfers 
of land are pointed at, whilst the preceding category of absolutely 
void dispositions seems to include forged or erroneous charges or 
transfers of charges which would not at once ** deprive " any one of 
his land. The effect of sub-s. 2 of s. 7 — really a substantive enact- 
ment, though in form a proviso — is that the registered proprietor of 
land or a charge may rely on the register not being permanently 
altered, except upon production of some properly executed instru* 
ment of disposition by himself or his properly constituted represen- 
tatives; any temporary alteration effected on the faith of an 
unauthorized -disposition will, on the mistake being discovered, be 
nullified by the register being '^ rectified " and restored to its original 
state. It has been suggested ^ that it would be possible for a whole 
chain of subsequent dispositions on the register to be undone, if 
the first of the chain of registered dispositions had been made on the 
faith of a forged instrument. But it seems very doubtful if this 
construction could be placed on s. 7 (2) of the 1897 Act. A genuine 
instrument of transfer, followed by the registration of the transferee, 
could hardly be a void disposition, even though the transferor, had 
been registered on the faith of a forged instrument. 

3. The registrar may, under proper circumstances, " rectify " the 
register without waiting for an order from the Court ; in other than 
formal matters his decision is subject to appeal.^ 

Bectification of the register includes the rectification of the land 
certificate, charge certificate, etc., and it is provided that the land 
certificate, etc., must be produced at the registry in order to be 
altered so as to accord with the register.® Although provision is 
made for the issue of a new land certificate, etc., on evidence being 
given that the existing certificate has been lost or destroyed, the case 
of a refusal, on the part of a proprietor against whom rectification 

" Br. & Shel. (2nd ed.X 310. 274-282. 

" 1903, rr. 15-17, 151, 157, 172, 173, " 1897, 8. 8 (1), referring to 1875, 68. 

196-198, 253. And as to desoriptions, 109, 110. 
where not precisely defined, 1903, rr. 
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of the register is made, to deliver tip the certificate has not been 
provided for otherwise than by the general provisions imposing 
a penalty for non-production after summons — and except in the case 
of rectification by virtue of interests not affected by the registrar 
tion.^ Presumably, the complete inability of the person entitled 
to it to get possession of the certificate might be regarded as a 
" loss " ; possibly the Court might include in an order for rectifica- 
tion an order for delivery of the certificate, disobedience to which 
would be more serious than disregard of a registrar's summons, but 
it seems doubtful whether there is any jurisdiction to order a 
new certificate to be issued on any ground other than the loss or 
destruction of the existing one. 



Section 2.— Indemnity for Loss. 

The provisions for indemnifying persons who cannot have the 
register rectified in their favour, or who are removed from the 
register, are all contained in s. 7 of the 1897 Act ; the establishment 
of an insurance fund is provided for by s. 21. 

In order to give rise to a claim for indemnity at all: either 
(a) an " error or omission " must have been made " in the register ; " 
or (h) an " entry in the register " must have been " procured by or 
in pursuance of fraud or mistake *' (s. 7, sub.-s. 1). In each case the 
error or omission, or the entry procured by fraud, etc., must have 
been made "in the register." No definition is given of "the 
register" (ante, p. 81), and imless its ordinary meaning can be 
extended, the precise enactments as to loss, etc., by entries " in the 
register " will exclude from the benefit of the statutory indemnity 
all claims on account of loss through errors, entries, etc., made 
either by the registry officers or any other person, in filed plans, 
land or charge certificates, etc., official certificates of searches, and 
endorsements of registration on title deeds. Moreover, the registry 
officers are expressly protected from liability for acts or omissions 
in the course of their official duties.^ Mistakes, then, to give rise 
to claims for indemnity must be made in connexion with actual 
entries in, or omissions from, the register itself as ordinarily under- 
stood. The "errors or omissions" evidently refer to mistakes of 
the registry officers, and the "entries procured by fraud," etc., to 
mistakes for which the registry officers are not responsible. 

The unsatisfactory nature of the provisions relating to official 

** 1897, B. 8 (8): 1903, r. 263; and might be held liable for loss caused by 

Bee 1903, rr. 151, 152. B. 151 is dealt their acts or negligence: see an Australian 

with in detail, ante, p. 242. case, Lemme y. Krone (1890), 16 V. L. B. 

* 1875, 8. 86. But for this protection 613. 
it seems dear that the regist^ officers 
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certificates of search has been referred to.^ If it be only mistakes 
in the register itself which justify claims for indemnity, it is obvious 
that, in the event of a transaction being completed by payment of 
purchase money, etc, on the faith of an official search certificate 
which is erroneous, if the registry officers afterwards decline to effect 
registration of the executed instrument of disposition, no claim for 
indemnity from the insurance fund could be made. 

The prima facie right to indemnity may be ousted if it be shown 
that the claimant has ^* caused or substantially contributed to the 
loss by his act, neglect, or default;^ and ^'neglect" here includes 
the omission to have an appropriate entry made on the register 
restricting the rights of the proprietor (sub-s. 3). 

The delivery at the registry of a statutory instrument of dis- 
position which turns out to be a forgery has been held not to be, 
in itself, an '* act " which causes or contributes to a loss eventually 
arising through the forged instrument being registered.^ But the 
omission to make a complete search or inquiry at the registry—as, 
for instance, by not examining the day list — ^before delivering 
documents for registration, would be neglect sufficient to bar a 
claim for indemnity, in case the registration of the document were 
subsequently annulled ; and the mere fact that the registry officers 
might, by greater care, have prevented the mistake would seem to 
make no difference;^ even if the registry's negligence was the 
proximate, as distinguished from the original, cause of the loss.^ 
As already pointed out, an official certificate of search, although 
it would negative any contributory negligence, might be of no value 
in the event of registration not being effected. 

The neglect, on the part of persons interested, to have a proper 
restriction entered, where the proprietor is in fact a trustee— or 
even, it would seem, if the fact that he was not beneficial owner 
appeared on the register incidentally — might thus, in the event of 
a breach of trust being committed and loss ensuing, prevent the 
persons beneficially entitled from recovering indemnity from the 
insurance fund; apparently, however, it would be necessary, in 
order to oust this right to indemnity, to show that the omission to 
register a restrictive entry did really contribute substantially to the 
loss caused directly by the breach of trust, and it is conceivable that 
under some circumstances the beneficiary's right to indemnity 
might not be ousted. The question whether omission to enter a 
restriction, etc., would prevent rectification has been referred to 
aniBy p. 259. 

* 1908, IT. 289-293, f. 68. See ante, * See the AnBtraUan cases: In re 

p. 170. Seanlan (1887), 3 Q. L. J. 48; In rt 

» AU,'Oen, v. Oddl, [1905] W. N. 81. Ja6k9on (1890), 10 N. Z. R. 148. 

Bee ante, pp. 84, 115. ' MUler ▼. Davy (1889), 7 N. Z. B. 515. 
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Cases may readily be suggested where loss may occur through 
conduct analogous to breach of trust— as, for instance, improper 
exercise of a mortgagee's power of sale— which could not have been 
foreseen, and could not have been prevented by the entry of any 
restriction, etc. In all such cases, where the register cannot be 
rectified, the person suffering loss by the mistake or wrongful 
registration would seem to be entitled to indemnity. 

Where there are two or more trustees who are registered as 
co-proprietors, it is part of the o£Scial duty of the registrar to make 
an appropriate entry, so as to ensure that the land shall not be 
dealt with except by all the proprietors and not merely the 
survivors ; ^ if loss ensued through the registrar's omission to make 
such an entry, the beneficiaries would seem, even if no restriction 
were entered by themselves, to be entitled to claim indemnity. 
This view seems to be confirmed by the fact that trusts are not 
mentioned in s. 7 (3) of the 1897 Act, and are not necessarily 
ejusdem generis with the instances given — ^mortgages by deposit, 
and interests under s. 49 of the 1875 Act. The question whether 
by ^' cause " of loss is meant proximate cause or the original cause 
is referred to later on. 

The omission to deliver at the registry the executed instrument 
of transfer or charge, for the purpose of registration, would bar 
the person claiming under the instrument from recovering indemnity, 
as being contributory negligence under sub-s. 3 of s. 7 ; but where all 
reasonable promptitude had been shown in endeavouring to obtain 
registration, and an adverse registration had nevertheless been first 
effected, it would seem that, if the register could not be rectified, 
the unsuccessful claimant for registration might be entitled to 
indemnity. 

Where a registered proprietor has lost his power of disposition 
by virtue of statutory rights vested in other persons, whether under 
the Land Transfer Acts or under other statutes, but — owing to the 
register being clear— a purchaser from the registered proprietor has 
also gained statutory rights, the owner under the statutory rights 
first referred to would seem to have a complete right to indemnity, 
subject only to his not being barred by reason of any contributory 
negligence. 

Three classes of cases for indemnity are provided for in s. 7 of the 
1897 Act : (1) Where the mistake and the register are not capable 
of rectification under the 1875 Act ; (2) Where the register would 
not have been capable of rectification under the 1875 Act, but is 
nevertheless expressly directed to be rectified ; (3) Certain cases 
where the register has been rectified under the 1875 Act. 

• 1875, 8. 83 (3) (as amended by 1897, sohed. 1) ; 1903, rr. 221, 225. 
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1. The question, how far the register is capable of rectification 
under the 1875 Act has been referred to ante, p. 256. The enactment 
now under consideration (sub-s. 1 of s. 7 of the 1897 Act) simply 
directs that, where the " error, omission, or entry is not capable of 
rectification " under the 1875 Act, indemnity is to be paid for loss 
suffered by the error, etc. A certain number of cases, however, are 
taken out of this class and placed in the next class. 

2. The cases in this class are specially excepted from class 1, to 
which they would prima facie belong, and sub-s. 2 of s. 7 — although 
in form a proviso only to sub-s. 1-^is really a substantive enactment 
dealing with these excepted cases. The effect of the enactment is 
referred to antCf p. 262 — in connexion with rectification — as intended 
to ensure that registered proprietors shall not lose their property by 
unauthorized entries on the register, but that persons who by such 
unauthorized entries become apparent owners shall receive the 
indemnity — the original and rightful owners retaining the property. 
The enactment only applies to cases of statutory dispositions of land 
or charges, after the land has been registered, which are either 
" absolutely void " apart from registration, or would by their regis- 
tration have the effect of depriving a person of land of which he is in 
possession or in receipt of the rents and profits. The words " land of 
which he is in possession " appear to include, not only land of which 
he is in possession as having been the registered proprietor before 
the register was improperly altered, but also such interests as leases 
whose existence is merely notified on the register, life interests which 
are treated as incumbrances and not ownership, interests in land 
which is vested in trustee-proprietors, and interests created under 
s. 49 of the 1875 Act. 

3. The third class of cases consists of those where the register has 
been rectified under the 1875 Act " by reason of fraud or mistake," 
in a " registered disposition for valuable consideration," which the 
grantee — or more correctly disponee — *' could not by the exercise of 
reasonable care have discovered ; " in such cases " the person suffer- 
ing loss by the rectification " is entitled to indemnity (sub-s. 4). 
This class differs from the class last-mentioned in that it only refers 
to claims in consequence of rectification which has been effected 
under the 1875 Act, i,e. where the rectified registration was originally 
effected on the faith of a disposition which was itself —apart from 
registration— void, and so inoperative, under s. 98 of the 1875 Act, 
to confer permanent statutory rights on the immediate disponee. 

In each of these three classes of cases the ** person suffering loss 
is to be entitled to indemnity. In the first class the " loss " is " by 
the mistake in the register, in the second and third *' by the rectifi- 
cation " of the register. A " loss," it would seem, may be " suffered 
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in two ways : either when the person concerned has once been 
de facto registered proprietor of property, and his registration is sub- 
sequently rectified as being a nullity ; "^ or when the person concerned 
has, although entitled to be on the register, not been placed there. 
In the first case the rectification has been held to be the proximate 
cause of the loss ; ^ in the other case it is the wrongful or erroneous 
registration of another person which appears to be the proximate 
cause of the loss. The present tendency of the Courts appears to be 
to adopt, in cases of claims for indemnity against custodians of a 
register — who in effect are in the position of insurers — ^the rule which 
prevails in marine insurance law,® i.e. that the loss, in order to fall 
within the contract for indemnity, must have been proximately or 
immediately caused by the peril or risk warranted or insured against.^^ 
In Att'Oen. y. OdeU^ where this rule was in effect adopted, the 
person claiming the indemnity was the gainer. Whether the rule 
will be consistently followed, when it is against the interest of the 
claimant for indemnity to rely on it, remains to be seen. The 
following case will illustrate the form in which the question might 
be raised: A. deposits his land certificate with B. as security for 
money, and B. gives no notice to the registry and lodges no caution ; 

A. then transfers the land to C, a bona fide purchaser, and, in order 
to obtain registration without producing his land certificate, makes 
a false declaration that the certificate is lost, and induces the registrar 
to issue a new certificate under 1897, s. 8 (3) ; thereupon the pur- 
chaser's registration is effected, and B. loses his lien on the land. Is 

B. barred by his " neglect," in not having an entry made on the 
register, from recovering indemnity from the insurance fund ? His 
neglect is clearly the original cause of his loss, and A.'s fraud is as 
clearly the proximate cause of B.'s loss. If then, the proximate cause 
is to be regarded, B. will be entitled to compensation ; if the original 
cause, then he will not be so entitled. 

The ground on which the decision of Kekewich, J., in Att-Oen. v. 
Odell was based is that the person, whose name is for the time being 
on the register as proprietor, is really proprietor for the time being. 
This, of course, necessarily implies that the person, whose name is 
not on the register, is not proprietor for the time being. There may 
seem to be some verbal inconsistency between this position and the 



' AU.'Oen, v. OdeU, [1905] W. N. 8J, 
ante, pp. 85, 115; and see Mere Roihi v. 
Assets Co. (1902), 21 N. Z. B. at 715, 
remarks of WilliamB, J., on ^'de facto" 
registration, which were approved bj the 
Privy Council on appeal, [1905] A. G. at 
202. 

' Att,'Gen. v. Odell, supra. 

• JReiscker v. Banrick, [1894] 2 Q. B. 
548. 



^' See Longmanv. Bath EUctrie Tram- 
ways, [1905J 1 Ch. at 663, 668 (company 
register); Oahden v. Gihbs (1882), 8 
V. L. B. L. 380, 399 (Land register in 
Australia), shortly stated in Hogg^s Anst. 
Torrens Syst. 853 ; MiUer v. Davy (1889), 
7 N. Z. B. 515 (Land register in New 
Zealand), where the registrar's mistake 
held not the proximate cause of loss. 
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enactment, in s. 98 of the 1875 Act, which makes such an instrument 
as a forged instrument of transfer " void/' but on the analogy of 
other " fraudulent and void " transactions " void ** may be held to 
mean ^'voidable" only. The conception that a person, who is 
entered on the register on the strength of a forged instrument of 
transfer, is nevertheless proprietor — to the exclusion of his pre- 
decessor — until he is removed, is in harmony with one of the main 
principles of the system — that property passes by entry on the 
register and not by execution of an instrument. The right of a 
person once entered on the register is thus a real right of pro- 
perty — a legal title— and not a mere title by estoppel, as in the 
case of an improper transfer of shares on a company's register.^ 
But so far as securing the two results — ^that the rightful owner 
shall not be permanently ousted by the mere fact of a forgery 
having been committed, and yet that the person temporarily 
registered as owner by reason of the forgery shall not suffer loss — is 
concerned, there is an exact analogy between the working of these 
indemnity provisions and the well-established rules which secure 
holders of stock in their property, and at the same time provide for 
an indemnity — by action against the custodians of the register — to 
bona fide purchasers.^ 

It remains to notice the questions of: (1) the measure of 
damages ; (2) procedure. 

1. The usual measure of damages or amount of indemnity, to 
be paid to the person who suffers loss either by being removed 
from the register, or by failing to get on the register, will pre- 
sumably be the value of the property lost, together with the expense 
properly incurred in resisting the rectification of the register, or 
endeavouring to be placed on the register.^® Where the property 
lost consists of a sum of money lent on mortgage, or paid by way 
of purchase money, the assessment of the indemnity presents no 
diflSculty. Where the property is land, on which expenditure has 
been made, the amount of indemnity would presumably include 
the sum expended in addition to the value of the land, as in the 
case of eviction and claim under covenants for title.^* It can hardly 
be doubted that, in order to be entitled to indemnity, the claimant 



^^ See 8imm y^ Anglo-American Tele* 
graph Oo. (1879) 5 Q. B. D. 188. 

" See Davis y. Bank of England (1824), 
2 Bing. 393, 27 B. B. 667 ; In re Bahia and 
San Francisco By. (1868), L. B. 3 Q. B. 
684; Dixon y. Kennaway, [1900] 1 Ch. 
833. In Midland Ry. y. Taylor (1861), 8 
H. L. G. 751, the purchaser got the Bhares, 
and the true owner the damages. 

" See Ait-Gen, y. Oddl, [1905] W. N. 
81, supra. 



" Bunny y. Hophinson (1859), 27 Beay. 
565. The following Australian oases also 
afford illnstrations of the measure of 
damages for loss : Messer y. CHhbs (1887), 
13 V. L. B. 854, [1891] A. C. 248 ; Hayes 
y. Bourne (1895), 7 Q. L. J. 146; Cox y. 
Bourne (1897), 8 Q. L. J. 66 ; Papworih 
y. WilUams (1899), 20 N. S. W. 280, [1900] 
A. C. 563 ; Finuoane y. Begiitrar of TiUes, 
[1902] S. B. Q. at 94. 
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must have lost some substantial right of property capable of a money 
valuation ; thus the loss of a bare legal estate would seem, as under 
the Australian system, to confer no right to indemnity." 

2. No method of procedure is laid down in the Acts and Rules 
for enforcing payment of indemnity out of the insurance fund, 
which, by s. 21 of the 1897 Act, is to be invested by the Treasury 
in the names of trustees. The claimant may, however, apply to 
the registrar to award him indemnity, and this seems to be the 
most convenient course, since an appeal lies from the registrar's 
decision both by the claimant and the trustees of the insurance 
fund,^^ and the trustees would, as a matter of course, obey the 
order of the Court as to any payment of indemnity. S. 7 of 
the 1897 Act, sub-ss. 5, 6, and 7, contain the only provisions as 
to procedure. The claim must be made within six years from 
the time when the claimant knew, or should have known, of its 
existence. 

After payment of such a claim the registrar may recover the 
amount from any person who caused or contributed to the loss. 
This provision would cover the case of a person who had wilfully 
concealed facts relating to his title, so as to obtain registration 
with absolute title, and had then transferred to an innocent pur- 
chaser against whom the register could not be rectified. The case 
of an owner who is unaware of a defect in his title, and in good 
faith obtains registration with absolute title, may perhaps be con- 
sidered to be covered by the principle of the decision of Eekewich, J., 
in Att.'Oen, v. Oddl, that the presentation for registration of an 
invalid instrument is not an ''act" causing or contributing to a 
subsequent " loss *' ; in such a case, if that be the correct view, the 
indemnity could not be recovered by the registrar. The principle, 
in fact, seems to be the same as that already noticed {antCy p. 257) 
with respect to rectification — i.e. that an innocent first proprietor 
with a bad title will not, merely on that account, be removed from 
the register. 

Section 3. — Other Remedies. 

As already pointed out {ante, p. 263) the insurance fund is only 
liable to be called upon in cases of loss by reason of mistakes being 
made in the register itself, and the registry officers are expressly 
exempted from liability for mistakes made by them — in the register 
or otherwise, apparently. The remedies for making losses good, by 
means other than rectification or indemnity, will consist of the 

" BlacihweU v. Davy (1889), 8 N. Z. B. 129. 
• " Att^Qen. t. OdeU, [1905] W. N. 81. 
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right to bring actions against unofficial persons under yarious 
circumstances. Loss may also be caused by entries being made to 
support claims which turn out to be unfounded ; some cases of this 
sort are expressly provided for in the Acts and Bules, where cautions 
have been lodged without reasonable cause. 

Losses, for which the only remedy is an action for damages, may 
be classed as caused by : (1) Unfounded claims ; (2) Inability to 
carry out a contract for sale ; (3) Breaches of trust ; (4) Mistake in pre- 
paration or custody of documents ; (5) Purchase by County Council. 

1. Actions for loss by unfounded claims are expressly authorized 
by the Acts and Bules in two cases : where a caution has been 
lodged (i.) against first registration ; (ii.) against dealings with 
registered land. 

i. The question, as to what is sufficient interest to entitle a 
person — under s. 60 of the 1875 Act — to lodge a caution against 
first registration, has been referred to ante, p. 76. By s. 63, com- 
pensation may be recovered if the caution be lodged " without 
reasonable cause." The meaning of the enactment seems to be 
that an action may be brought against the person who lodged the 
caution, to recover damages — or " compensation " — if actual damage 
has been sustained by the plaintiff, and the caution was lodged 
without reasonable cause. It is presumed that, in general, one test 
as to what was " reasonable cause " would be the result of the con- 
test between the applicant for first registration and the cautioner, 
and that if the right claimed by the cautioner were one in respect of 
which a caution might be lodged, and the cautioner were eventually 
held to have the right or interest in respect of which he lodged his 
caution, he could not be said to have lodged the caution without reason- 
able cause. On the other hand, even the failure to substantiate the 
right claimed would not, if the claim were reasonable and bona fide, 
necessarily be conclusive as to his having acted without reasonable 
cause ; but the right claimed must not, of course, have been one as 
to which it was clear that a caution could not be lodged. Since 
lodging a caution, under s. 60, is tantamount to disputing the 
owner's right of property in the land (antef p. 77), any action for 
" compensation " brought by any owner, or other person interested 
in the property, against the cautioner on the ground that he has 
" sustained damage by the lodging of such caution," would be in 
the nature of an action for slander of title ; accordingly, it would 
seem that in any such action special damage, or actual loss, would 
have to be both alleged and proved, to enable the plaintiff to 
succeed.^ The phrase in s. 63 — as to recovering " such compensa- 
tion as may be just " — seems also to point to a cause of action based 

' See Ratdife y. Evan$, [1892] 2 Q. B. 524, 527. 
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on substantial, and not merely technical, grounds. And it is, 
perhaps, to make this clearer that s. 64 — which enacts that a caution 
** shall not prejudice the claim or title of any person " — was inserted ; 
otherwise the meaning of the section, following as it does s. 63, is 
not very apparent. There is no such corresponding enactment in 
the group of enactments to which ss. 53 and 56 belong — to be now 
noticed. 

ii. The enactment, which gives a right of action for " compensa-* 
tion " against a cautioner in respect of a caution lodged against 
dealings after the land has been registered, is contained in s. 56 of 
the 1875 Act, and only differs verbally — and that very slightly — 
from the enactment in s. 63 above referred to. As s. 63 is one of a 
group of sections headed " Cautions against entry of land on register," 
80 s. 56 is one of a group of sections headed, '^ Cautions against 
registered dealings." In eeLch case the effect of this collocation 
seems to be to confine the word ** caution " to the cautions men- 
tioned respectively in the two headings. The question, as to what 
is sufficient interest — under s. 53 — to entitle a caution to be lodged, 
is dealt with antSy p. 129. The remarks made above, as to " reason- 
able cause," and the necessity for showing actual loss, in the case of 
cautions lodged under s. 60, seem to apply also to cautions lodged 
under s. 53. There is, however, in the group of sections to which 
ss. 53 and 56 belong, no enactment corresponding with s. 64. 

It has been stated above that the 1875 Act provides for two 
kinds of " caution." The 1897 Act, however, authorized rules to be 
made with respect to cautions being lodged against the registration 
of possessory titles as absolute, and rules have been so made 
accordingly.^ Nothing is said in the Bales, however, as to any 
right of action for "compensation" on account of loss through a 
caution being lodged against a possessory title being registered as 
absolute ; as pointed out above, the two enactments in the 1875 Act 
(ss. 56, 63) appear to be confined to two kinds of cautions. The 
case of a right of action for loss by lodging a caution against the 
registration of a possessory title as absolute appears to be, so far as 
the Acts and Bules are concerned, a casus omissus. Nevertheless, 
the analogy of the right of action for slander of title suggests that, 
in case of special damage being suffered, an action would lie, inde- 
pendently of the Acts and Bules, against a person who improperly 
lodged a caution against the registration of a possessory title as 
absolute. 

The analogy of an 6W5tion for slander of title, just referred to, 
also suggests that an owner of land might, in the event of another 

* 1897, 8. 22 (6) (e); 1903, r. 226; include cautions against registration of 
and rr. 226-233 are evidently intended to possessory titles as absolute. 
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pergon claiming adversely to him, and unsuccessfully applying for 
first registration in his own name, be entitled to recover damages 
from the unsuccessful applicant, if actual loss could be shown — as, 
for instance, loss of a sale, or loss of rents.' 

2. It is possible that, where specific performance is claimed against 
a vendor of registered land, the vendor might have so transferred 
the land as to put it out of his own power to transfer to the 
purchaser, and out of the purchaser's power to obtain rectification 
of the register. Under these circumstances, the purchaser would 
ordinarily, of course, have no claim for indemnity out of the insurance 
fund, and would only be entitled to recover damages from the 
vendor, these being assessed — at any rate — at the amount of the 
deposit paid and necessary expenses.^ Whether any further sum 
could be recovered by way of damages — by reason of loss of a re-sale 
at an enhanced price, increase in value, or loss of bargain generally 
— would depend on whether the defect in title was such as to fall 
within the rule laid down in Flureau v. Tliomhill^ and Bain v. 
Fothergill,^ or whether the cause of non-completion lay entirely with 
the vendor himself.'' Although the registration of land is intended 
to effect, and must result in effecting, some reform in the " com- 
plicated law which governs real estate in this country," ^ and the 
rule of law laid down in Flureau v. Thornhdl will probably apply 
much less frequently where registered land is concerned, yet it is 
presumed that the principle of that rule will continue to apply as 
much to registered, as to unregistered land.^ 

3. Although, as pointed out ante, p. 264, beneficiaries, who 
neglect to have an appropriate restriction entered on the register 
and suffer loss through a breach of trust, may find that they have 
no remedy against the insurance fund, yet the remedies against 
their trustees, to which they would be entitled in the case of 
unregistered land will remain in full force, just as in the case of 



> Such an action has been brought in 
Australia, bnt it was not necessary to 
decide whether it would lie, the special 
damage not being sufficiently alleged: 
Lachaume v. BroughUm (1908), 3 8. R. 
(N. S, W.) 475. 

* See the Australian cases in illustration 
of the rule and exceptions as to damages 
for loss of bargain, where the land is 
registered: Merry t. Australian MtUual 
Provident 8oe. (1872), 3 Q. 8. 0. R. 40 ; 
Fenrin v. Seyndda (1886), 12 V. L. R. 440 ; 
Bo8$ V. Botnnton (188G), 12 V. L. R. 764; 
Colonial InvesimeiU v. Cohain (1888), 14 
V. L. R. 740; MaiUer t. Clayton (1899), 
1 W. A. R. 3. 

* (1775), 2 W. Bl. 1078. 

« (1874), L. R. 7 H. L. 158. 

' See Engdl v. Fitch (1869), L. R. 4 



Q. B. 659 ; Day t. BingUton, [1899] 2 Ol 
320. In the following Australian cases 
damages for loss of bargain were awarded : 
Boss V. Robinson, Coianial Invatment y. 
Cdbain, MatUer t. Clayton^ su^pra^ note 4. 

* The quotation is from Batn y. Fothw 
giU (1874), L. R. 7 H. L. at p. 212, speech 
of Lord Hatherley. 

* See the Australian oases cited in 
notes 4 and 7, supra. It was suggested in 
one Colonial case that the reform in land 
law introduced by the Australian system 
might make it doubtftil whether the 
principle of Flureau y. ThornhUl would 
continue to apply to land held under that 
system: Joske y. ffuon (1882), Udal's 
Fiji Reports, 68. The suggestion seems 
to be fully answered by the Australian 
cases already cited. 
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a share register notwithstanding s. 30 of the Companies Act, 1862.^® 
It is not intended that registration shall interfere with the enforce- 
ment of personal rights as between the registered proprietor and 
other persons, where rights of third parties are not affected.^* This 
is a feature common to the English and Australian systems, and 
Australian decisions on this point may be said to be a fortiori 
authoritative, for the Australian Statutes expressly provide that 
breaches of trust shall not be the subject of indemnity from the 
insurance funds, and in terms give a greater degree of indefeasibility 
to the title of a registered proprietor than do the English Acts.^^ 
It has been held over and over again that the Australian system 
does not abrogate the right to enforce personal equities.^ 

4. Actions against special agents, such as solicitors, bankers, 
surveyors, etc., for damages by reason of their negligence in the 
preparation or custody of documents, do not depend directly 
on any particular provisions in the Acts or Rules; the statutory 
effect of registration, however, may occasionally deprive the person 
who suffers loss by such negligence of any remedy other than an 
action for damages against the agent. And even where rectification 
of the register can be obtained, the expense of this might well be 
recovered from the person whose negligence caused the necessity 
for rectification. Under the Australian system damages have been 
recovered, on this footing, from a surveyor whose inaccuracy in 
preparing a plan caused a mistake to be made.^^ 

5. It is provided, by s. 19 of the 1897 Act, that after a County 
Council has been placed 'on the register as proprietor of land pur- 
chased under the Small Holdings Act, 1892, purchasers from them 
must be registered with absolute title, and the remedy of a person 
claiming by title paramount to the County Council is in damages 
only, against the Council. In such a _case the register cannot, 
apparently under any circumstances, be rectified, in favour of the 
person who has a paramount title and against the registered 
proprietor of the small holding. 

" Bradford Banking Co. v. Briggs AmeU Co. v. Mere Roihi, [1905] A. C. at 

(18S6), 12 A. C. at 32. The practice in 204, 205. 

Scotland, as to transfer of shareB to " See, for instance, the New South 

trostees " as tnwt disponees " answers to Wales Real Property Act, 1900, ss. 43, 133 ; 

the practice under the Land Transfer Hogg's Aust. Torrens Syst. 847, 849, and 

Acts of noticing the existence, though 825, as now corrected by Amets Co. ▼. 

not the particulars, of a trust on the ifcra Boifct, [1905] A. C. 176. 

register; see the notes and references to " See, in Victoria, Madditon v. 

Scottish cases under s. 30 in Buckley on McCarthy (1865), 2 W. W. & a' B. 151 ; in 

Companies. New South Wales, SempUl v. Jarvis (1867), 

" 1875, ss. 7, 13; 1903, r. 55. The 6 S. C. B. Eq. 68; Hogg's Aust Torrens 

distinction between claiming adversely Syst. 779. 

to, and claiming as cestui que trust under, " Arehard v. MUrker (1888), 10 

a registered proprietor, is pointed out in A. L. T. 196. 
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The Acts of 1875 and 1897 and Rules of 1903 are here printed in a '* con- 
solidated" form, that is, in a form approximating — with respect to the 
collocation of the sections and rules — to that in which they would appear if 
consolidated and re-enacted as a single code or Statute. It is almost 
unnecessary to say that no alteration in the wording has been made, the 
only difference in iJie present arrangement, from that usually adopted, being 
that, as far as convenient, sections and rules relating to the same subject 
have been grouped together so as to be more readily referred to. The 
sections of the 1875 Act are printed in their own numerical order, and the 
sections of the 181^7 Act and the Rules of 1903 are arranged under the ap- 
propriate sections of the 1875 Act Headings to groups of sections and 
rules have been introduced and printed in a distinctive type. The ordinary 
marginal notes to the two Acts have been omitted and replaced by the 
numbers of the sections and Rules grouped together, printed in a distinctive 
type. 

In order that any particular section of the 1897 Act or rule of the 1903 
Rules may be found, the two following tables are given : — 
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z87S title, 
preamble. 



Titles, Preambles, Preliminary, 

CHAPTEE 87. 

An Act to simplify Titles and facilitate the Transfer of Land 
in England, [ISth August, 1875.] 

Wliereas it is expedient to make further provisian for the 
simplification of the title to land, and for faeilitating the trans- 
fer of landf in England : 

Be it therefore enacted by the Queen^s most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows. 

Preamble repealed by Statute Law Revision (No. 2) Act, 1893. 
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CHAPTER 65. x8«r,title, 

preamble. 

An Act to establish a Real Representative, and to amend the 
Land Transfer Act, 1875. [6th August, 1897.] 

Whereas it is expedient to establish a real representative, 
and to amend the Land Transfer Act, 1875, in this Act referred 
to as " the principal Act : " 

Be it therefore enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parlia- 
ment assembled, and by the authority of the same, as follows : — 

Land Registry. 1903, 

introdac- 

Land Transfer Acts, 1875 and 1897. tioo. 

General Rules. 

I, the Right Honourable Hardinge Stanley, Earl of Hals- 
bury, Lord High Chancellor of Great Britain, with the advice 
and assistance of the Honourable Sir Arthur Kekewich, a Judge 
of the Chancery Division of the High Court of Justice, Charles 
Fortescue Brickdale, Esq., Registrar of the Land Registry, Sir 
Howard Warburton Elphinstone, Bart., and Philip Spencer 
Gregory, Esq., Barristers-at-Law, chosen by the General Council 
of the Bar, James William Clark, Esq., Barrister-at-Law, chosen 
by the Board of Agriculture, and William Melmoth Walters, 
Esq., Solicitor, chosen by the Council of the Incorporated Law 
Society, by virtue and in pursuance of the Land Transfer Acts, 
1875 and 1897, and of all other powers and authorities enabling 
in that behalf, do make the following General Rules for the 
purpose of carrying the said Acts into execution. 

Dated this 18th day of December, 1903. 

Halsbury, C. 
Preliminary. 1875, as. 

1. This Act may be cited as the Land Transfer Act, 1875. 

2, This Act shall not apply to Scotland or Ireland, and land 
shall not be registered under this Act unless it is of freehold 
tenure or is leasehold held under a lease which is either imme- 
diately or mediately derived out of land of freehold tenure ; 
but for the purposes of this Act customary freehold, in any case 
in which an admission or any Act by the lord of the manor is 
necessary to perfect the title of a purchase [sic] from the 
customary tenant, shall not be deemed to be land of freehold 
tenure. 
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1875, as. [If, at any time, land is fonnd to have been registered with 
'• ^ * absolute or qualified title contrary to the provisions of this 
section, the registration shall not be annulled, but shall be 
deemed an error not capable of rectification under the principal 
Act, and any person suffering loss thereby shall be indemnified 
accordingly.] 

Paragraph in brackets added by 1897| sched. 1. 

S. This Act ahaU eome into operation on the first day of 
January f 1876, whuA day is in this Act referred to as the 
eommeneement of this Act; hut any orders or ndes, and any 
appointment to any office, may be made under this Aet at any 
time after the passing thereof brU shaU not take effect wnJtil 
the eommsncement of this Aet. 

Repealed by Statute Law RevisioQ (No. 2) Act, 1893. 

1897, ss. ^^' ^^^ principal Act shall be further amended in regard 
x8. 3j, 26, to its minor details in the manner set forth in the first schedule 
hereto. 

The First Schedule. 

Minor Amendments of the Principal Act. 

The sections of the principal Act mentioned in the first 
column of this schedule are repealed or amended to the extent 
and in the manner set forth in the third column. 



1. 

Section 

in Principal 

Act 



2. 



Subject Matter. 



3. 



Extent of Repeal or Nature of 
, 'Amendment. 



The amendments are introduced into the relevant sections of the 1875 Act. 

26. This Act shall come into operation on the first day of 
January one thousand eight hundred and ninety-eight. 

26. This Act may be cited as the Land Transfer Act, 1897, 
and shall be construed as one with the principal Act, and that 
Act and this Act may be cited together as the Land Transfer 
Acts, 1875 and 1897. 

i903> rr. Former Rules Rescinded. 

344, 345, 

344. The Land Transfer Rules, 1898, the Land Transfer 

Rules, June, 1899, and the Land Transfer Rules, February, 

1903, are rescinded. 
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Short Title and Commencement 1903, m 

345. These Bnles may be cited as the Land Transfer Bules 
1903, and shall come into operation on the first day of January, 
1904. 



Interpretation. 

4. In this Act, unless there is something inconsistent in 1875, s. 4. 
the context, — 

^ Person " includes a corporation and any body of persons 

unincorporate : 
*' Registrar/' '* court," and '* general rules," mean such 
" registrar," " court,' and " general rules," as are in 
this Act respectively in that behalf mentioned : 
** Prescribed " means prescribed by any general rules made 

in pursuance of this Act : 
"The Court of Chancery," and *' Court of Appeal in 
Chancery," and "Her Majesty's Superior Courts," 
include any courts in which the powers of the Courts so 
referred to by name, may be for the time being vested : 
" The Land Begistry Act, 1862," means the Act passed in 
the session held in the twenty-fifth and twenty-sixth years 
of the reign of Her present Majesty, chapter fifty-three, 
intituled " An Act to facilitate the proof of title to and 
the conveyance of real estates." 
The definition of land contained in the Act of the thirteenth 
and fourteenth years of the reign of Her present Majesty, 
chapter twenty-one, intituled '^ An Act for shortening the lan- 
guage used in Acts of Parliament," shall not apply to this 
Act. 

24. — (1.) All hereditaments, corporeal and incorporeal, shall 1897, s. 
be deemed land within the meaning of the principal Act and ^ 
this Act, except that nothing in this Act shall render compul- 
sory the registration of the title to an incorporeal hereditament, 
or to mines or minerals apart from the surface, or to a lease 
having less than forty years to run or two lives yet to fall in, 
or to an undivided share in land, or to freeholds intermixed and 
indistinguishable from lands of other tenure, or to corporeal 
hereditaments parcel of a manor, and included in a sale of the 
manor as such. 

(2.) In this Act the expression " personal representative " 
means an executor or administrator. 
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1903, r. I. Interpretation. 

1. (1.) In these Rules " the Act of 1875 " and « the Act of 
1897 " mean the Land Transfer Acts of those years respec- 
tively, and ^^ the Acts " has a corresponding meaning. 

(2.) The Interpretation Act, 1889, is to apply for the pur- 
pose of the interpretation of these Rules, as it applies for the 
purpose of the interpretation of an Act of Parliament, except 
so far as it may be inconsistent with the Acts or these Rules. 

Unless there is something inconsistent in the context or in 
the Acts : — 

(3.) ** Land Charge '' means a rent or annuity or principal 
moneys payable by instalments, or otherwise, with or without 
interest, charged (whether upon the application of any person 
or not) otherwise than by deed, upon landj under the provisions 
of any Act of Parliament for securing to any person either the 
moneys spent by him or the costs, charges, and expenses in- 
curred by him under such Act, or the moneys advanced by 
him for repaying the moneys spent, or the costs, charges, and 
expenses incurred by another person under the authority of 
an Act of Parliament; and a charge under the thirty-fifth 
section of the Land Drainage Act, 1861, or under the twenty- 
ninth section of the Agricultural Holdings (England) Act, 
1883 ; but does not include a rate or scot. 

(4.) " Land Certificate " includes " office copy of a regis- 
tered lease." 

(5.) *^ Mines and Minerals " include rights of entry, search, 
and user, and other rights and reservations incidental to, or 
required for the purpose of giving full eiffect to, the enjoy- 
ment of rights to mines and minerals, or of property in mines 
and minerals. 

(6.) " Statutory declaration " includes affidavit. 

(7 ) " The Remuneration Order, 1882," means the general 
order made in pursuance of the Solicitors' Remuneration Act, 
1881. 

(8.) Where reference is made to the solicitor of a person 
making an application or otherwise concerned with the register, 
the authority of the solicitor for the particular purpose shall, 
if required, be established to the satisfaction of the registrar. 

(9.) The expressions "tenant for life," *' settled land," 
" settlement," and " trustees of the settlement " have the same 
meaning as in the Settled Land Acts, 1882 to 1890. 
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First Registration. 

Part L iS^fSa. 

5,0. 
Entry of Land on Eegister of Title. 

(1.) Freehold Lands. 

5. A land registry shall be established, and on cmd after 
the commencement of this Act the following persons ; (that is 
to say,) 

(1.) Any person who has contracted to buy for his own 

benefit an estate in fee simple in land, whether 

subject or not to incumbrances ; and 
- (2.) Any person entitled for his own benefit at law or in 

equity to an estate in fee simple in land, whether 

subject or not to incumbrances ; and 
(3.) Any person capable of disposing for his own benefit 

by way of sale of an estate in fee simple in land, 

whether subject or not to incumbrances, 
may apply to the registrar under this Act to be registered, or 
to have registered in his stead any nominee or nominees not 
exceeding the prescribed number, as proprietors or proprietor of 
such freehold land with an absolute title or with a possessory 
title only : Provided, that in the case of land contracted to be 
bought, the vendor consents to the application. 

6. Where an absolute title is required the applicant or his 
nominee shall not be registered as proprietor of the fee simple 
until and unless the title is approved by the registrar. 

Where a possessory title only is required the applicant or 

his nominee may be registered as proprietor of the fee simple 

on giving such evidence of title and serving such notices, if 

any, as may for the time being be prescribed. 

" On and after;' etc., repealed by S. L. Rev. (No. 2) Act, 1893. 
" Not exceeding^'' etc., in eflFect repealed by 1897, s. 14 (1). 

Part II. 1903, rr. 

18-47, 9S 

First Begistration. 
Possessory Title. 

18. Application for registration with a possessory title shall 
be made by delivering at the registry a written application to 
the effect of form 1 in the first schedule hereto, accompanied 
by either 

{a.) A deed or other document conferring on the applicant 
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Z0Q3* n** ^ a title under which an application for registration as 

' first proprietor of land can be made ; or 

(b.) A statutory declaration by the applicant or his solicitor 
in form 2 in the first schedule hereto, or to the like 
effect. 
The application shall in either case contain or be accom- 
panied by sufficient particulars, by plan or othermse, to enable 
the land to be fully identified on the ordnance map. 

In cases under paragraph (a) where the accompanying 
document of title is a probate, letters of administration, order 
of court, or other document of record, and in all cases under 
paragraph (&), the application shall also be accompanied by 
the latest document of title other than a document of record 
in the possession or under the control of the applicant. 

If the application is for registration in the name of a 
nominee, or is made by a purchaser, the consent in writing 
of the nominee, or of the vendor or his solicitor, shall also 
be left with the application. 

19. It shall not be necessary to state in the application 
whether the property is subject to any, or, if any, what, incum- 
brances, conditions, or other burdens; but a statement in 
writing as to the incumbrances, conditions, or other burdens 
affecting the land at the date of the first registration thereof 
may be made on the first registration of the land as part of 
the application by the applicant or his solicitor, or subsequently 
by the proprietor or his solicitor, and, if made, shall be filed 
and referred to in the register. Supplemental statements 
showing that such incumbrances, conditions, or burdens, or 
any of them, have been discharged or modified may be simi- 
larly made and filed at any time after the filing of the original 
statement. 

20. No particulars of the incumbrances, conditions, or 
burdens shall be entered on the register, but an entry shall 
be made that a statement or supplemental statement has been 
filed. Copies or abstracts of or extracts from the documents 
referred to in any statement or supplemental statement may 
be filed therewith. 

21. The applicant's title will not be investigated by the 
registrar, and registration will not affect, or prejudice the 
enforcement of, any estate right or interest adverse to or in 
derogation of the title of the first registered proprietor, and 
subsisting or capable of arising at the time of registration of 
such proprietor, whether such estate, right or interest appears 
in the register or not. 
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22. Applications delivered at the registry shall be entered X9Q3> "» 
in a book in the order in which they are delivered, and ' ^'* ^ 
shall be numbered accordingly. The plans and entries for the 
register shall be prepared in the registry and shall, unless 
the registrar shall think it unnecessary, be approved by the 
applicant or his solicitor. The registration in each case shall 
be completed as of the day on which and of the priority in 
which the application was delivered. The land certificate 
shall then be prepared and shall either be delivered to the 
applicant, or (if he prefers it) be deposited in the registry. 

28. The draft entries for the register approved by the appli- 
cant or his solicitor may, if the registrar shall think fit, be 
accepted in lieu of an application in form 1 in the first 
schedule hereto. 

24. If a deed or other document of title is delivered with 
the application, it shall be marked with notice of the regis- 
tration and with the number of the title, and shall at the 
applicant's option either be retained in the registry, or be 
delivered to him. In the latter case a copy or sufficient 
abstract thereof for filing shall be furnished by him, if required. 

26. Where the deeds produced to be marked under sec- 
tion 72 of the Act of 1875 are numerous, the registrar may act 
upon a statutory declaration by the solicitor of the applicant 
to the effect that all the lands included in the application are 
dealt with by the deeds produced, and that the deeds produced 
are all the deeds necessary to be marked, for the purposes of 
that section, in order to give notice to any person dealing with 
the land of the fact of registration. 

26. If in any case it is proved to the satisfaction of the 
registrar by the statutory declaration of the applicant's soli- 
citor, or otherwise, that any document of title required to be 
marked under that section cannot be produced, the registrar 
may complete the registration without such production. 

27. No entry in the charges register shall be made except 
as provided by rules 20 and 64, and except such entries as 
might be made at any time against an absolute title. 

28. Where the land included in any application for regis- 
tration is subject to the jurisdiction of the Middlesex or York- 
shire registries of deeds, the registration shall be deemed, for 
the purpose of removing the land from that jurisdiction, to 
have taken place at the beginning of the day on which the 
application is delivered at the land registry, and prior to any 
registration on that day of a memorial in the local deed 
registry. 
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JW3f «■• 29. Where the estate of the first registered proprietor is or 

may be subject to a restraint on alienation, the registrar shall 
enter a restriction protecting any such restraint in such manner 
and form as he shall think fit. 



Absolute Title. 

30. Application for registration with an absolute title shall 
be made by delivering at the registry a written application to 
the effect of form 3 in the first schedule hereto. Such appli- 
cation shall state the county and parish or place in which the 
land is situate, and the name of the estate, or other short 
particulars sufficient to identify it. 

31. If the applicant for registration desires to annex con- 
ditions to the land under the provisions of section 84 of the 
Act of 1875, as amended by the Act of 1897, such conditions 
shall be stated in or delivered with the application. 

32. When the application is for registration in the name of 
a nominee, or is made by a purchaser, the consent in writing 
of the nominee, or of the vendor or his solicitor, shall be 
delivered with the application. 

33. Where any land comprised in an application for regis- 
tration is below high-water mark at ordinary spring tides, the 
fact shall be stated in the application, and the notices required 
by section 66 of the Act of 1875 shall be prepared by the 
applicant and served through the registry within seven days 
after the delivery of the application. 

34. There shall also be delivered with the application an 
abstract of title in the usual form, together with all such deeds 
and documents relating to the title as the applicant has in his 
possession or under his control, including opinions of counsel, 
abstracts, contracts for or conditions of sale, requisitions, 
replies, and other like documents, in regard to the title ; and 
also a list of the tenants and occupiers of the land. Any other 
documents required to be produced in support of the abstract 
shall also be delivered with the application, or shall be pro- 
duced at a time and place appointed for the purpose. A 
schedule of all documents delivered at the registry in support 
of the abstract shall be left with the documents. 

36. All searches and inquiries which the registrar shall 
consider necessary in the examination of, or in relation to, the 
title shall be made by such person and in such manner as the 
registrar shall direct. 

36. The title shall be examined by or under the superin- 
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tendence of the registrar in accordance with the usual con- »903» n-. 

veyancing practice, subject as follows : — 

(a.) The whole or any portion of the examination of the 
title may be referred by the registrar, if he thinks 
fit, for the opinion of one of the examiners of title 
api>ointed under rule 313, and the registrar may act 
on such opinion. 
(b.) When either (1) the land has been sold or purchased 
under an order of the Court, or (2) has been regis- 
tered with a possessory or qualified title for six 
years prior to the date of the application for 
registration with an absolute title, the first pro- 
prietor haying been a purchaser on sale, or (3) 
when the title has been fully investigated before 
the date of the application, the examination may 
be modified in such manner as the registrar may 
think fit. 

37. An advertisement of the application shall be inserted 
at least once in the London Oazette, and shall also be inserted 
in such local or other newspaper or newspapers, for such num- 
ber of times and at such intervals of time, as shall be fixed by 
the registrar in each case. The advertisement shall give the 
name and address of the applicant, the name (if any) and short 
description of the land, and the county and parish or place 
in which it is situate; and shall require objections (if any) 
to be made before the expiration of a stated period not less 
than two months from the appearance of the latest advertise- 
ment. 

38. The fee for each such advertisement in the London 
Oazette shall be five shillings. 

39. With a view to the saving of expense the advertise- 
ments of two or more applications may be grouped, if the 
registrar approves: and the advertisement in the London 
Oazette shall be in the tabular form given in form 4 in the first 
schedule hereto. 

40. The applicant shall furnish all information that the 
registrar may require, and notices shall be served on the 
tenants and occupiers and such other persons (if any) as 
the registrar shall deem necessary. * 

41. Any person may, by notice in writing, signed by him- 
self or his solicitor and delivered at the registry, object to the 
registration. Such notice shall state concisely the grounds of 
the objection and give the address in the United Kingdom of 
the person delivering the notice, and, if it is delivered by a 
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Z0Q3, rr. solicitor, shall give the name and address of the person on 
47» 95- ^ijQg0 behalf it is given. 

42. The registrar shall thereupon give notice to the appli- 
cant of the objection, and the title shall not be registered as 
absolute until the objection has been withdrawn or otherwise 
disposed of. The applicant may obtain an appointment 
before the registrar for the hearing of any objection, and shall 
give the objector at least seven clear days' notice of such 
appointment. If the objector does not appear at the time 
appointed, his objection shall be treated as withdrawn unless 
the registrar allows another appointment to be made. At the 
hearing of the objection any party may be heard in person or 
by his counsel or solicitor. 

43. Where any person so objecting to registration desires 
to have any entry for his protection made in the register, he 
shall proceed in the same manner as is directed with respect 
to applications made under rule 215, unless the applicant for 
registration consents to the entry being made. 

44. When all requisitions and objections (if any) have 
been disposed of, the proper entries for the register shall be 
drawn by the registrar and approved by the applicant or his 
solicitor ; and at the expiration of the time fixed by the 
advertisements, and by any notices that may have been 
directed, and after the requirements of sections 70 and 72 of 
the Act of 1875 have been complied with, the registration 
shall be completed: and the documents of title, other than 
such as have under these Bules to be retained in the registry, 
shall be delivered to the applicant. 

45. The land certificate shall thereupon be prepared, and 
shall either be delivered to the proprietor, or, if he prefers it, 
be deposited in the registry. 

46. Incumbrances, conditions, and other burdens (including 
fee farm grants, or other grants reserving rents or services) to 
which the fee simple estate in the land may be subject, shall 
be entered in the register in accordance with the title pro- 
duced ; and may be entered either directly, or by reference to 
the instruments by which they are created, or by setting out 
extracts therefrom. 

47. The evidence to show that the requirements of section 
70 of the Act of 1875 have been complied with, shall be a 
statutory declaration in form 5 in the first schedule hereto. 
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Priority Notices. ^^ 

96. A person entitled to apply for registration as first 
proprietor of land (whether his application requires the consent 
of any other person or not) or his solicitor, or with his consent 
in writing any other person or his solicitor, may lodge at the 
registry a notice (to be called a priority notice) in form 18 in 
the first schedule hereto, reserving priority for a specified 
application intended to be subsequently made, and a written 
acknowledgment of the receipt of the notice shall be given 
him. If within 14 days from the lodgment of the notice, or 
within such further time as the registrar shall think fit, an 
application is made in accordance with the notice and is 
accompanied by the acknowledgment, it shall be dealt with in 
priority to any other application affecting the same land which 
may have been made in the meantime. On the expiration of 
the period fixed as aforesaid for the operation of the notice it 
may be cancelled. 

7. The first registration of any person as proprietor of 1875, s. 7. 
freehold land, (in this Act referred to as first registered 
proprietor,) with an absolute title, shall vest in the person so 
registered an estate in fee simple in such land, together with 
all rights, privileges, and appurtenances belonging or appurte- 
nant thereto, subject as follows : — 

(1.) To the incumbrances, if any, entered on the register ; 

and 
(2.) Unless, under the provisions of this Act, the contrary 
is expressed on the register, to such liabilities, 
rights, and interests, if any, as are by this Act 
declared not to be incumbrances ; and 
(3.) Where such first proprietor is not entitled for his 
own benefit to the land registered as between him- 
self and any persons claiming under him, to any 
unregistered estates, rights, interests, or equities to 
which such persons may be entitled, 
but free from all other estates and interests whatsoever, 
including estates and interests of Her Majesty, her heirs and 
siiccessors. 

Words in italics repealed by S. L. Rev. (No. 2) Act, 1893. 
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igo^ r. Part V. 

354. 

Miscellaneous. 

Appurtenances. 

254. The registration of a person as proprietor of land 
shall vest in him, together with the land, all rights, privileges, 
and appurtenances appertaining or reputed to appertain to 
the land or any part thereof, or, at the time of registration, 
demised, occupied, or enjoyed therewith, or reputed or known 
as part or parcel of or appurtenant to the land or any part 
thereof. 
z87S 88. 8. The registration of any person as first registered pro- 

' prietor of freehold land with a possessory title only shall not 

affect or prejudice the enforcement of any estate, right, or 
interest adyerse to or in derogation of the title of such first 
registered proprietor, and subsisting or capable of arising at 
the time of registration of such proprietor ; but, save as afore- 
said, shall have the same effect as registration of a person with 
an absolute title. 

9. Where an absolute title is required, and on the exami- 
nation of the title it appears to the registrar that the title can 
be established only for a limited period, or subject to certain 
reservations, the registrar may, on the application of the party 
applying to be registered, by an entry made in the register, 
except from the effect of registration any estate, right, or 
interest arising before a specified date, or arising under a 
specified instrument or otherwise particularly described in the 
register, and a title registered subject to such excepted estate, 
right, or interest shall be called a qualified title, and the 
registration of a person as first registered proprietor of land 
with a qualified title shall have the same effect as the regis- 
tration of such person with an absolute title, save that regis- 
tration with a qualified title shall not affect or prejudice the 
enforcement of any estate, right, or interest appearing by the 
register to be excepted. 
1903, rr. 48. If the registrar is of opinion that an absolute title may 

^ ^^ be registered at the expiration of a certain period or on the 
occurrence of a particular event, he may file a note of the fact, 
and, on the expiration of that period, or on proof to his 
satisfaction of the occurrence of the event he may, if he think 
fit, register the title as absolute accordingly. In the mean- 
time the title shall be registered in the then proper manner. 
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Qualified title. 1903, rr. 

48, 49. 
49. If upon an application for an absolute title it appears 

to the registrar^ upon the examination of the title, that a 

qualified title only ought to be entered on the register, and 

the applicant on being informed thereof requests in writing 

that such qualified title shall be entered, the registrar shall 

frame the proper entries for the register, and shall obtain the 

applicant's approval of them, and shall register the qualified 

title accordingly. 

10. On the entry of the name of the first registered pro- 1875, ««• 
prietor of freehold land on the register, the registrar shall, if ^^"^^ 
required by such proprietor, deliver to him a certificate, in 

this Act called a land certificate, in the prescribed form ; the 
certificate shall state whether the title of the proprietor 
therein mentioned is absolute, qualified, or possessory. 

And see s. 78, post 

(2.) Leasehold land. 

11. A separate register shall be kept of leasehold land, and 
on and after the commencement of this Act any of the following 
persons ; that is to say, 

(1.) Any person who has contracted to buy for his own 
benefit leasehold land held under a lease for a life 
or lives, or determinable on a life or lives, or for a 
term of years of which more than twenty-one are 
unexpired, whether subject or not to incumbrances ; 
and 
(2.) Any person entitled for his own benefit, at law or in 
equity, to leasehold land held under any such lease 
as is described in this section, whether subject or 
not to incumbrances ; and 
(3.) Any person capable of disposing for his own benefit 
by way of sale of leasehold land held under any 
such lease as is described in this section, whether 
subject or not to incumbrances ; 
may apply to the registrar to be registered, or to have 
registered in his stead any nominee or nominees not exceeding 
the pi^escribed number , as proprietor or proprietors of such lease- 
hold land, with the addition where the lease under which the land 
is held is derived immediately out of freehold land, and the 
applicant is able to submit for eocamination the title of the lessoi% 
of a declaration of the title of the lessor to grant the lease under 
which the land is held : 

u 
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1875. S8, Proyided,— 

zo-zo. 

That in the case of leasehold land contracted to be bought^ 

the vendor consents to the application. 

Every applicant for registration of leasehold land shall 
deposit with the registrar the lease of the land in respect of which 
the application is madcy or if mch lease is proved to the satis- 
faction of the registrar to he lost a copy of such lease or of a 
counterpart thereof verified to the satisfaction of the registrar; 
and such lease or attested copy is in this Act referred to as the 
registered lease. 

Leasehold land held under a lease containing an absolute 
prohibition against alienation^ shall not be registered in pur- 
suance of this Act ; and leasehold land held under a lease 
containing a prohibition against alienation without the licence 
of some other person, shall not be registered under this Act 
until and unless provision is made in the prescribed manner 
for preventing alienation without such licence by entry on the 
register of a restriction to that effect, or otherwise. 

[A sub-lease shall, and a term created for mortgage 
purposes shall not, be deemed a lease within the meaning of 
this section.] 

" On and after," etc., repealed by S. L. Rev. (No. 2) Act, 1893. 
" Not eacceeding^* etc., repealed in effect by 1897, s. 14 (1). 
Other words in italics repealed by 1903, r. 67 (under 1897, s. 22). 
Paragraph in brackets added by 1897, sched. 1. 

12. An applicant or his nominee shull nx>t he registered as 
proprietor of leasehold land, until and unless the title to such 
land is approved by the registrar ; amd further^ if he apply to he 
registered as proprietor of leasehold land with a declaration of 
the title of the lessor to grant the lease under which the land is 
heldy until and unless the lessor^ after an examination of his title 
hy the registrar is declared to have had an absolute or qualified 
tide to grant the lease under which the land is held. 

Repealed by 1903, r. 67 (under 1897, a. 22). 

13. The registration under this Act of any person as first 
registered proprietor of leasehold land with a declaration that 
the lessor had an absolute title to grant the lease under which 
the land is held shall be deemed to vest in such person the 
possession of the land comprised in the registered lease 
relating to such land for all the leasehold estate therein 
described, with all implied or expressed rights, privileges, 
and appurtenances attached to such estate, but subject as 
follows : 
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(1.) To all implied and express covenants, obligations, and x87S» »«. 
liabilities incident to such leasehold estate ; and 

(2.) To the incumbrances (if any) entered on the register ; 
and 

(3.) Unless the contrary is expressed on the register, to 
such liabilities, rights, and interests as affect the 
leasehold estate and are by this Act declared not 
to be incumbrances in the case of registered freehold 
land; and 

(4.) Where such first proprietor is not entitled for his own 

benefit to the land registered as between himself 

and any persons claiming under him, to any 

unregistered estates, rights, interests, or equities 

to which such persons may be entitled, 

but free from all other estates and interests whatsoever, 

including estates and interests of Her Majesty, her heirs and 

successors. 

Words in italics repealed by S. L. Rev. (No. 2) Act, 1893. 
See 1903, r. 254, an/c, p. 288. 

14. The registration of any person under this Act as first 
registered proprietor of leasehold land without a declaration of 
the tide of the lessor shall not affect or prejudice the enforcement 
of any estate^ right, or interest affecting or in derogation of the 
tide of the lessor to grant tlie lease under which the land is held ; 
biUy save as aforesaid, shall have the same effect as the registra- 
tion of any person under this Act as first registered proprietor of 
leasehold land with a declaration that the lessor had an absolute 
title to grant the lease under which the land is held. 

16. Where cm absolute title is required, and on the examina- 
tion of the tide of any lessor hy the registrar it appears to him 
that the title of such lessor to grant the lease under which the land 
is held can he established only for a limited period or subject to 
certain reservations, the registrar may, hy an entry made in the 
register, except from the effect of registration any estate, right, or 
interest arising before a specified date or arising wnder a specified 
instrument, or otherwise particularly described in the register ; 
and a title of a lessor registered subject to such excepted estate, 
right, or interest is in this Act referred to as a qualified title ; and 
the registration of a person as first registered proprietor of lease- 
hold land with a declaration that the lessor had a qualifiM title 
to grant the lease under which the land is held shall have the same 
effect as the registration of such person unth a declaration that 
the lessor had an absolute title to grant the lease under which the 
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z875» ss. IcLf^ ^ J^^, ^^^ i^^ registration with the declaration of a 

10-16. qualified title shaU not affect or prejudice the enforcement of any 

right or interest appearing hy the register to he excepted. 

16. On the entry of the name of the first registered proprietor 
of leasehold land on the register^ the registrar shall, if required 
by the proprietor, deliver to him a copy of the registered lease, in 
this Act called an office copy, autlienticated in the prescribed 
manner, and there shall be endorsed thereon a statement whether 
any declaration, absolute or qualified, as to the title of tlie lessor 
has been made, and any other particulars relating to stuih lease 
entered in the register. 

Ss. 14-16 repealed by 1903, r. 67 (under 1897, s. 22). 

Z903, rr. Leasehold land. 

S0-S7. 

50. The proyisions of the foregoing rules, with regard to 

applications for registration of freehold land shall apply 
generally to applications for registration of leasehold land, 
and any necessary alteration in the forms shall be made 
accordingly. 

51. The lease itself, if in the possession or under the 
control of the applicant, and in all other cases a copy or 
abstract, or other su£Scient evidence of its contents, shall be 
delivered with the application. 

62. Application may be made for the registration of lease- 
hold land with absolute title, with good leasehold title, or with 
possessory title. 

63. When an absolute title is required no person shall be 
registered as proprietor of leasehold land until and unless the 
title both to the leasehold and the freehold, and to any inter- 
mediate leasehold that may exist, is approved by the registrar, 
and, when a good leasehold title is required, no person shall 
be registered as proprietor of leasehold land until and unless 
the title to the leasehold interest is approved by the registrar. 

64. Where the original lessee is registered as first pro- 
prietor, the title may be entered as a good leasehold title on 
his satisfying the registrar that he has not incumbered or 
dealt with the land in any way except as disclosed, and no 
advertisement shall be necessary. 

65. The effect of registration of a person as first proprietor 
of leasehold land with an absolute title shall be that stated 
in section 13 of the Act of 1875 as the effect of registration 
with a declaration that the lessor had an absolute title to grant 
the lease under which the land is held. 
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66. The registration of a person as first proprietor of lease- 1903, rr. 
hold land with a good leasehold title shall not affect or ^^' 
prejudice the enforcement of any estate, right, or interest 
affecting or in derogation of the title of the lessor to grant 

the lease, but save as aforesaid shall have the same effect as 
registration with an absolute title. 

67. The registration of a person as first proprietor of lease- 
hold land with a possessory title shall not affect or prejudice 
the enforcement of any estate, right, or interest (whether in 
respect of the lessor's title or otherwise) adverse to or in 
derogation of the title of such first registered proprietor, and 
subsisting or capable of arising at the time of the registration 
of such proprietor ; but, save as aforesaid, shall have the same 
effect as registration with an absolute title. 

68. Where an absolute title or a good leasehold title to 
leasehold land is required, and on examination it appears to 
the registrar that the title, either of the lessor to the reversion, 
or of the lessee to the lease, can be established only for a 
limited period, or subject to certain reservations, the registrar 
may, upon the request in writing of the person applying to 
be registered, by an entry made in the register, except from 
the effect of registration any estate, right, or interest arising 
before a specified date, or arising under a specified instrument, 
or otherwise particularly described in the register, and a title 
registered, subject to any such exception shall be called a 
qualified title. 

69. The registration of a person as first proprietor of lease- 
hold land with a qualified title shall not affect or prejudice 
the enforcement of any estate, right, or interest appearing by 
the register to be excepted, but save as aforesaid shall have 
the same effect as registration with an absolute title. 

60. Where any intermediate leasehold estate exists between 
the freehold reversion and the leasehold estate which is the 
subject of registration, the words " lessor " and '* lease " in 
these Bules and in sections 13 and 35 of the Act of 1875, shall 
be read as including, and also applying to, a sub-lessor and a 
sub-lease. 

61. Where several leases are vested in the same proprietor, 
they may, on his application in writing, and with the approval 
of the registrar, be registered under one number, or may be 
grouped under various numbers as may be considered most 
convenient for the purpose of saving expense and facilitating 
future transactions. 

62. On the registration of any leasehold land held under a 
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zm* "' lease containing a prohibition against alienation without 

S^^* licence, all estates, rights, interests, powers, and remedies 

under such lease, arising upon, or by reason of, any alienation 

without licence shall be expressly excepted from the effect of 

registration. 

63. Where a lease affecting land already registered is 
registered in pursuance of these Eules, notice of the regis- 
tration thereof shall be given to the registered proprietor of 
the freehold land or of the superior lease out of which the 
lease is granted, as the case may be ; and if no valid objection 
be made within 14 days after service of the notice, or if the 
registered proprietor of the freehold or of the superior lease 
consents in writing (by himself or his solicitor) to the appli- 
cation, the lease shall be noted against the title to the freehold 
or to the superior lease in the same manner as notices of leases 
have to be entered under sections 50 and 51 of the Act of 
1875, and these Eules. 

64. Where, on the registration of freehold or leasehold land, 
it appears that there is a lease or sub-lease, as the case may 
be, already registered affecting the same land, a reference to 
such lease or sub-lease shall, if the registrar so direct, be 
entered in the charges register. 

65. The provisions as to land certificates of section 10 of 
the Act of 1875, as amended by section 8 of the Act of 1897, 
shall apply to leasehold land. 

66. When a lease and a reversionary lease to take effect in 
possession upon, or at any time within one month after, the 
expiration of that lease, are so held that the beneficial interest 
under both instrimients belongs to, or is in the power or under 
the control of the same person or persons, such leases, so far as 
they relate to lands comprised in both instruments, shall be 
deemed for the purposes of section 11 of the Act of 1875 and 
of these Eules to create one continuous term. 

67. The following portions of the Act of 1875, dealing with 
the registration of leasehold land, shall be deemed to have been 
omitted therefrom : 

Section 11. From "with the addition" to the word 
" held " at the end of the paragraph, and from " every 
applicant," to " the registered lease." 

Sections 12, 14, 15, 16. The whole. 

Section 34. From " Upon completion " to the end. 

Sections 36 and 37. The whole. 
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Freehold and leasehold land. 287s s. 

17. The examination by the registrar of any title under 
this Act shall be conducted in the prescribed manner, pro- 
vided that — 

(1.) Due notice shall be given, where the giving of such 
notice is prescribed, and sufficient opportunity be 
afforded to any persons desirous of objecting to 
come in and state their objections to the registrar ; 
and 

(2.) The registrar shall have jurisdiction to hear and 
determine any such objections, subject to an appeal 
to the Court in the prescribed manner and on the 
prescribed conditions ; and 

(3.) If the registrar, upon the examination of any title, is 
of opinion that the title is open to objection, but is 
nevertheless a title the holding under which will 
not be disturbed, he may approve of such title, or 
may require the applicant to apply to the court, 
upon a statement signed by the registrar, for its 
sanction to the registration ; and 

(4.) The registrar may accept as evidence recitals, state- 
ments, and descriptions of facts, matters, and parties 
in deeds, instruments, or statutory declarations not 
less than twenty years old. 

References to counsel. 2^03, rr. 

313. The examiners of title for the purposes of these Rules 
shall be the conveyancing counsel to the High Court, and 
such other barristers experienced in conveyancing as the Lord 
Chancellor shall from time to time appoint, and the business 
referred to them shall be distributed in rotation. 

814. Any person may object to the opinion given by any 
examiner of title, and thereupon the point in dispute shall be 
decided by the registrar. And he may, if he thinks fit, under 
special circumstances, direct or transfer a reference to any one 
in particular of the examiners of title. 

316. When, in the course of any proceeding in the registry, 
a question arises which, in the opinion of the registrar, in- 
volves for its determination any special exceptional knowledge 
of some branch of law which rarely arises for consideration, 
the registrar may obtain the advice or assistance therein of 
any competent person whom he may select, and may act upon 
his opinion. 
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Unregistered rights in registered land. 

x^TS, 8. ^®' ^^ registered land shall, unless, under the provisions 

*8. of this Act, the contrary is expressed on the register, be deemed 

to be subject to such of the following liabilities, rights, and 
interests as may be for the time being subsisting in reference 
thereto, and such liabilities, rights, and interests shall not be 
deemed incumbrances within the meaning of this Act ; (that 
is to say,) 

(1.) Liability to repair highways by reason of tenure, quit- 
rents, crown rents, heriots, and other rents and 
charges having their origin in tenure ; and 
(2.) Succession duty, land tax, tithe rentcharge, and pay- 
ments in lieu of tithes, or of tithe rentcharge ; and 
(3.) Eights of common, rights of sheepwalk, rights of way, 
watercourses, and rights of water, and other ease- 
ments; and 
(4.) Eights to mines and minerals ; and 
(5.) Eights of entry, search, and user, and other rights and 
reservations incidental to or required for the purpose 
of giving full effect to the enjoyment of rights to 
mines and minerals, or of property in mines or 
minerals ; 
[but sub-sections (4) and (5) shall apply only to rights created 
previously to the registration of the land or the commence- 
ment of the Land Transfer Act, 1897 ;] and 

(6.) Eights of fishing and sporting, seignorial and manorial 
rights of all descriptions, and franchises, exerciseable 
over the registered lands ; and 
(7.) Leases or agreements for leases and other tenancies 
for any term not exceeding twenty-one years, or for 
any less estate, in cases where there is an occupation 
under such teuGmcies : 
[This section shall include estate duty, liability to repair 
the chancel of any church, liability in respect of embankments, 
sea and river walls, and drainage rights, customary rights, 
public rights, and profits a prendre, and, subject to the pro- 
visions of the Land Transfer Act, 1897, rights acquired or in 
course of being acquired under the Limitation Acts.] 
Provided as follows : 

(a.) Where it is proved to the satisfaction of the regis- 
trar that any land registered or about to be 
registered is exempt from land tax or tithe rent- 
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charge, or from payments in lieu of tithes, or of x87S> * 
tithe rentcharge, the registrar may notify the fact 
on the register in the prescribed manner ; and 
(h.) The Commissioners of Inland Revenue shall, upon 
the application of the proprietor of any land 
registered or about to be registered upon such 
declaration being made, or such other evidence 
being produced as the commissioners require, and 
upon payment of the prescribed fee, grant a 
certificate that at the date of the grant thereof no 
succession duty is owing in respect of such land, 
and the registrar shall in the prescribed manner 
notify such fact on the register, and such notifi- 
cation shall be conclusive evidence of the fact so 
notified in respect of succession duty ; and 
((?.) Where it is proved to the satisfaction of the regis- 
trar that the right to any mines or minerals is 
vested in the proprietor of land registered or 
about to be registered, the registrar may register 
such proprietor in the prescribed manner as 
proprietor of such mines and minerals as well as 
of the land ; and 
(d.) Where it is proved to the satisfaction of the regis- 
trar that the right to any mines or minerals is 
severed from any land registered or about to be 
registered, the registrar may on the application 
of the person entitled to any such mines and 
minerals register him as proprietor of such mines 
and minerals in manner hereafter in this Act 
mentioned, and upon such registration being 
effected shall enter on the register of the land a 
reference to the registration of such other person 
as proprietor of such mines and minerals. 
Where the existence of any such liabilities, rights, or interests, 
as are mentioned in this section, is proved to the satisfaction 
of the registrar, the registrar may, if he think fit, enter on the 
register notice of such liabilities, rights, or interests in the 
prescribed manner. 

[The power conferred on the registrar shall be exercised in 
all cases where the abstract of title on first registration or on 
registration as qualified or absolute discloses the existence of 
any such liabilities as are mentioned in sub-sections (4) 
and (5). 

Where an easement is registered as an incumbrance, the 
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Z875, s* dominant and servient tenements shall be defined, if practicable 
"^ and required by the parties. 

Notice of a power of re-entry and of a right of reverter 
may be entered on the register under this paragraph.] 

Paragraphs in brackets added by 1897, sched. 1. 

X897, s. 13. — (1.) On every application to register land with an 

"^ absolute title, or to register a transmission of land, the regis- 

trar shall inquire as to succession duty and estate duty. 

(2.) If, on such application, it appears that there is, or is 
capable of arising, any such liability to succession duty or 
estate duty as would affect the purchaser from the person to 
be registered as proprietor if the land were unregistered, the 
registrar shall enter notice of the liability on the register in 
the prescribed manner. 

(3.) Succession duty and estate duty shall not — 
(a.) unless so noted on the register ; or 
(&.) unless in the case of a possessory title the liability to 
the duty was, at the date of the original registration 
of the land, subsisting or capable of arising ; or 
(c.) unless in the case of a qualified title the liability to 
the duty was included in the exceptions made on 
such original registration of the land ; 
affect a bona fide registered purchaser for full consideration in 
money or money's worth, although he may have received 
extraneous notice of the liability in respect thereof. 
1903, rr. 265. Eights, privileges, and appurtenances appertaining 

255, ao8- Qj. reputed to appertain to land or demised, occupied, or 
enjoyed therewith or reputed or known as part or parcel of or 
appurtenant thereto, shall not be deemed incumbrances within 
the meaning of the Land Transfer Acts, 1875 and 1897. 

Z903, rr. Notices as to death duties. 

208-2x5. 

208. Where, upon any examination of title, the registrar 
finds that there is, or may arise, any such liability to death 
duties as is mentioned in section 13 of the Act of 1897, he 
shall enter notice thereof in the charges register according to 
form 55 in the first schedule hereto. 

209. Where, on the death of a registered proprietor of 
land his personal representative is registered as such under 
rule 183, notice of liability to duty shall not be entered. 

210. If the personal representative of a deceased proprietor 
of land assents to a devise or appropriation, or transfers land 
to any person otherwise than by sale, notice of the liability to 
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duty shall be entered unless there is produced to the registrar 1903, rr. 
either »8-2xs 

(a.) Proof to the satisfaction of the registrar that all duty 
payable in respect of such land by reason of the 
dedth of the proprietor has been paid or satisfied ; or 

(b.) A certificate from the Commissioners of Inland Beyenue 
in form 56 in the first schedule hereto, or to that 
effect; or 

(0.) Proof to the satisfaction of the registrar that the 
applicant is entitled to the land in such a capacity 
that any liability to duty would not affect a pur- 
chaser from him if the land were unregistered. 

211. Where a notice of liability to duty has been entered 
on the register, it shall be cancelled on production of any such 
evidence as is mentioned in rule 210. 

Exemption from land tax, tithe rent charge, and payments in 

lieu of tithes or of tithe rent charge. 

212. Application to notify exemption from land tax, tithe 
rent charge, and payments in lieu of tithes or of tithe rent 
charge, shall be made by delivering at the registry the certifi- 
cate of redemption or other necessary evidence, with a request 
to notify the exemption in the register. If the registrar is 
satisfied by su£Scient evidence that the claim to such exemp- 
tion is well founded, he shall notify the fact in the property 
register. 

Mines and minerals vested in the proprietor of the land. 

213. Where any mines and minerals have been opened and 
worked by the proprietor of the land or by his predecessors in 
title, or by any person claiming under him or them, and it 
does not appear on the examination of title or from any other 
source that the ownership of such mines and minerals is vested 
in any other person, or in any other case where it is proved to 
the satisfaction of the registrar that the right to any mines 
and minerals, whether opened and worked or not, is vested in 
the proprietor, the registrar may cause him to be registered as 
proprietor of such mines and minerals by adding to the pro- 
perty register a note to the effect that they are included in 
the registration, and they shall thenceforth be considered as 
forming part of and subject to the registered title of the land 
unless otherwise noted in the register. 
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zg^ rr. Severance of mines and minerals from the land. 

214. Where it appears from the documents or abstract of 
title furnished, or from the admission of the proprietor of the 
land, or from any other source^ that all or any* of the mines 
and minerals are severed from the land, the registrar shall 
enter a note in the property register that such mines and 
minerals are excepted from the registration. 

Notice of the existence of other liabilities, rights, and interests, 
mentioned in the 18th section of the Act of 1875, as 
amended by the Act of 1897. 

215. Where any person desires to have an entry made in 
the register against any land of notice of the existence of a 
quit rent or any other liability, right, or interest mentioned in 
section 18 of the Act of 1875, as amended by the Act of 1897 
(except in respect of death duties and mines and minerals), 
the application shall be made in writing and shall state the 
particulars of the entry required to be made. If the applicant 
is the registered proprietor of the land or the liability, right, 
or interest has been created by the registered proprietor of the 
land, and if in either case there is no caution, restriction, or 
inhibition on the register, the entry shall be made accordingly. 
In other cases evidence satisfactory to the registrar shall be 
produced of the existence of the liability, right, or interest. 
The proprietor of the land, if not the applicant, shall have 
notice of the application, and the matter shall be proceeded 
with as the registrar shall direct, and any entry, if made, shall 
be against the title in the charges register. 



Discharge of incumbrances. 

x87S, 8. 19- Where upon the first registration of any freehold or 

^9* leasehold land, notice of an incumbrance affecting such land 

has been entered on the register, the registrar shall, on proof 
to his satisfaction of the discharge of such incumbrance, notify 
in the prescribed manner on the register by cancelling the 
original entry or otherwise the cessation of such incumbrance. 
[This section shall apply to part discharges.] 
Words in brackets added by 1897, sched. 1. 
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Discharge of incumbrances entered on first registration. 1903, rr. 

2x6-2x7. 

216. Where, upon the first registration of any land, notice 
of an incumbrance affecting the same has been entered in the 
register, the cessation of which is required to be notified under 
section 19 of the Act of 1875, the applicant for such notifica- 
tion shall, if there has been no dealing with or transmission 
of such incumbrance, produce either the incumbrance with a 
release or receipt thereon signed by the incumbrancer, or a 
discharge in the form provided by these Eules. If there has 
been any dealing with or transmission of the incumbrance, the 
applicant shall deliyer at the registry an abstract showing his 
title to make the application and prove the same in the usual 
way, as in cases of examination of title on first registration. 
Upon production of such document or proof the registrar may 
notify in the register the cessation of the incumbrance, either 
by cancelling the original entry thereof, or by noting the fact 
of its cessation. 

217. Where any person has been registered as the pro- 
prietor of such an incumbrance as is mentioned in rule 216, 
the cessation thereof may be notified in the register upon the 
production of a discharge executed by the registered pro- 
prietor thereof. 



Determination of leases. 

20. The registrar shall, on proof to his satisfaction of the 1875, ^ 
determination of any lease of registered leasehold land, notify 
in the prescribed manner on the register the determination of 
such lease. 

Determination of a lease. X903, rr. 

2x8-222. 

218. With the consent of the registered proprietor of a 
lease which has been registered as a leasehold title and of all 
other persons appearing by the register to be interested, or 
upon the production of evidence to the satisfaction of the 
registrar of its determination, and after such notices as he 
shall think fit, the determination of the lease may be noted 
on the register and the leasehold title may be closed. Where 
such lease has been noted as an incumbrance on the superior 
title, the note shall be cancelled or an entry made that the 
lease has determined. 

219. On the determination of a lease not registered as a 
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1903, rr. leasehold title but noted in the register as an incumbrance on 
the superior title, or on the determination of an agreement for 
a lease so noted, any person interested may apply to have the 
determination noted in the register. Upon the production of 
such evidence as shall satisfy the registrar that the lease or 
agreement has determined, the note thereof in the register 
shall be cancelled, or an entry made of such determination. 

820. Where the proprietor of any land comprised in a lease- 
hold title becomes by any means the proprietor of the land 
comprised in the title against which the lease is noted as an 
incumbrance, or where a lease or agreement for a lease, noted 
as an incumbrance only, is vested in such proprietor, the regis- 
trar may, unless the contrary appears, treat the lease as merged, 
in which case the title shall be closed, or the note shall be 
cancelled accordingly. 

221. Where under rules 218, 219, or 220 an entry is to be 
made of the determination of a lease or agreement for a lease 
or a note is to be cancelled, the lease or agreement shall be 
produced, and marked with notice of the entry and the land 
certificate of the title closed and the certificates of charge (if 
any) thereon shall be delivered up and cancelled. 

222. When a lease or agreement for a lease has determined 
as to a part only of the land demised thereby or comprised 
therein, rules 218, 219, 220, and 221 shall apply so far as 
circumstances will admit. 



Adverse possession. 

Z875, •• 21. ^ title to any land adverse to or in derogaium of the title 

of the registered proprietor shall not be acquired by any length of 
possession ; hut this section shall not prejudice^ as against any 
person registered as first proprietor of land with a possessory tide 
only J any adverse claim in respect of length of possession of any 
other person who wa^s in possession of such land at the time wh^^ 
the registration of such first proprietor took place. 

Bepealed by 1897, sched. 1. 

1897, S8. 11. Section two of the statute of the thirty-second year of 

*'» '* the reign of Henry the Eighth, chapter nine, which prohibits 
sales and other dispositions of land of which the grantor or his 
predecessor in title has not been in possession for one whole 
year previously to the disposition being made, is hereby 
repealed. 

12. A title to registered land adverse to or in derogation 
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of the title of the registered proprietor shall not be acquired 1897, ss. 
by any length of possession, and the registered proprietor * 
may at any time make an entry or bring an action to recover 
possession of the land accordingly. Provided that where a 
person would, but for the provisions of the principal Act or of 
this section, have obtained a title by possession to registered 
land, he may apply for an order for rectification of the register 
under section ninety-five of the principal Act, and on such 
application the Court may, subject to any estates or rights 
acquired by registration for valuable consideration in pursuance 
of the principal Act or this Act, order the register to be rectified 
accordingly. And provided also, that this section shall not 
prejudice, as against any person registered as first proprietor 
of land with a possessory title only, any adverse claim in 
respect of length of possession of any other person who was 
in possession of such land at the time when the registration 
of such first proprietor took place. 



Oompulsory registration. 

19. — (1.) Where a county council apply in pursuance of 1897, «»• 
section ten of the Small Holdings Act, 1892, for registration '^* ^' 
as proprietors of land, they may be registered as proprietors 
of that land, with any such title as is authorized by the 
principal Act. 

(2.) Where a county council, after having been so registered, 
transfer any such land to a purchaser of a small holding, the 
purchaser shall be registered as proprietor of the land with an 
absolute title, subject only to such incumbrances as may be 
created under the Small Holdings Act, 1892, and in any such 
case the remedy of any person claiming by title paramount to 
the county council in respect either of title or incumbrances 
shall be in damages only, and such damages shall be recover- 
able against the county council. 

Part III. 

Compulsory registration and insurance fund. 

20. — (1.) Her Majesty the Queen may, by Order in Council, 
declare, as respects any county or part of a county mentioned 
or defined in the Order, that, on and after a day specified in 
the Order, registration of title to land is to be compulsory on 
sale, and thereupon a person shall not, under any conveyance 
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1897, ss. on sale executed on or after the day so specified, acquire the 
i9» aa legal estate in any freehold land in that county, or part of a 
county, unless or until he is registered as proprietor of the 
land. 

(2.) In this section the expression "conyeyance on sale" 
means an instrument executed on sale by virtue whereof there 
is conferred or completed a title under which an application 
for registration as first proprietor of land may be made under 
the principal Act. 

(3.) The title with which a proprietor of freehold land is 
registered in pursuance of this section shall be not less than a 
possessory title ; but nothing in this section shall prevent any 
person from being registered with any other title if the registrar 
is satisfied of his title. 

(4.) It shall be lawful for Her Majesty in Council to revoke 
or vary any Order made under this section. 

(5.) In the case of every Order proposed to be made under 
this section, notice shall, six months before the Order is made, 
be given to the council of the county to which such Order is 
proposed to be applied. A draft of the proposed Order, together 
with the name of at least one place within or conveniently 
near to the county where a district registry office will be 
established, shall accompany the notice, and shall also be 
published in the Qazeite. 

(6.) If within three months after receipt of the draft the 
county council, at a meeting specially called for the purpose, 
at which two-thirds of the whole number of the members shall 
be present, resolve, and communicate to the Privy Council 
their resolution, that in their opinion compulsory registration 
of title would not be desirable in their county, the Order shall 
not be made. 

(7.) The first Order made under this section shall not affect 
more than one county. 

(8.) Except as to a county or part of a county which shall 
have signified through the county council of such county, 
pursuant to a resolution of such council passed at a meeting 
at which two-thirds of the whole number of the members shall 
be present, its desire that registration of title shall be com- 
pulsorily applied to it, no further Order shall be made under 
this section, and in any case no further Order shall be made 
under this section until the expiration of three years from the 
making of the first Order. Provided that in the case of an 
Order made under this sub-section the provisions of sub-section 
(6) shall not apply. 
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(9.) Every Order of Council ifei. 
within thirty days from the date then 
sitting, or within twenty days from the 
next session, if Parliament be not sitting, 

of both Houses of Parliament, and if within for^^v J5?5o "' 

order being so laid an Address in either House 
of such order be carried, such Order shall be void anc 
effect. 

(10.) Any Order made under this section shall be made\. 
with due regard to the utilization (if practicable) of any land 
registry existing in the county to which compulsory registra- 
tion is proposed to be applied or in any adjoining county, 

(11.) For the purposes of this section the word county 
shall have the same meaning as in the Local Government 
Act, 1888, and shall include a county borough ; and the word 
county council shall include the council of such borough. 

(12.) — (i.) In the event of any portion of a county or part 
of a county as regards which an Order has been made under 
this section being included in another county or in a county 
borough as regards which no Order has been made under this 
section, such Order shall cease to be in force within such in- 
cluded portion of the county. 

(ii.) In the event of any portion of a county or part of a 
county as regards which no Order has been made under this 
section being included in another county or in a county 
borough as regards which an Order has been made under this 
section, such Order shall apply to such included portion of 
the county. 

Application to the grant of leases and dealings with leasehold 1903, rr. 
land of the provisions of the Act of 1897 with respect to ~'^' 
compulsory registration. 

68. An Order in Council, made under section 20, sub- 
section 1, of the Act of 1897, shall, in the absence of anything 
to the contrary in the Order, extend to sales of leasehold as 
well as of freehold land, and to grants of leases and under- 
leases. 

69. The effect of an Order so made shall be that, as regards 
land in the county or part of a county comprised in the Order, 
an assignment on sale of a lease or underlease having at least 
forty years to run or two lives yet to fall in, and a grant of 
a lease or underlease for a term of forty years or more, or for 
two or more lives, executed after the day specified in the Order 

X 
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Removal of land flx)m the register. 

17. — (1.) The registered proprietor of land not situated in 
a district where the registration of title is compulsory, may, 
with the consent of the other persons (if any) for the time 
being appearing by the register to be interested therein, and 
on delivering up the land certificate or office copy of the 
registered lease and certificates of charge (if any), remove the 
land from the register. 

(2.) After land is removed from the register no further 
entries shall be made respecting it, and inspection of the 
register may be made and office copies of the entries therein 
may be issued, subject to such regulations as may be pre- 
scribed. 

(3.) If the land so removed irom the register is situate 
within the jurisdiction of the Middlesex or Yorkshire registries 
named in section one hnndied and twenty-seven of the prin- 
cipal Act, it shall again be subject to such jurisdiction as fiwm 
the date of the removal. 
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Registered charge. 

Part II. 1875, ss. 

32-a8. 

Begistered dealings with registered land. 
Mortgage of registered land. 

22. Every registered proprietor of any freehold or lease- 
hold land may in the prescribed manner charge such land 
with the payment at an appointed time of any principal sum 
of money either with or without interest^ and with or without 
a power of sale to be exercised at or after a time appointed. 
The charge shall be completed by the registrar entering on 
the register the person in whose favour the charge is made as 
the proprietor of such charge, and the particulars of the charge^ 
and of the power of sale, if any ; the registrar shall also, if 
required, deliver to the proprietor of the charge a certificate 
of charge in the prescribed form. 

[Charges created under this section are subject to the pro- 
visions of this Act in respect of qualified or possessory titles.] 

Paragraph in brackets added by 1897, scbed. 1. 

23. Where a registered charge is created on any land there 
shall be implied on the part of the person being registered 
proprietor of such land at the time of the creation of the 
charge, his heirs, executors, and administrators, unless there 
be an entry on the register negativing such implication, a 
covenant with the registered proprietor for the time being of 
the charge to pay the principal sum charged, and interest, if 
any, thereon, at the appointed time and rate ; also a covenant, 
if the principal sum or any part thereof is unpaid at the 
appointed time, to pay interest half-yearly at the appointed 
rate on so much of the principal sum as for the time being 
remains unpaid. 

24. Where a registered charge is created on any leasehold 
land there shall be implied on the part of the person being 
registered proprietor of such land at the time of the creation 
of the charge, his heirs, executors, and administrators, unless 
there be an entry on the register negativing such implication, 

a covenant with the registered proprietor for the time being ^ \ 
of the charge, that the person being registered proprietor of \ 

such land at the time of the creation of the charge, his { 

executors, administrators, and assigns, will pay, perform, and 
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1875, ssy observe the rent, covenants, and conditions by and in the 
registered lease reserved and contained, and on the part of 
the lessee to be paid, performed, and observed, and will keep 
the proprietor of the charge, his heirs, executors, and adminis- 
trators, indemnified against all actions, suits, expenses, and 
claims, on account of the non-payment of the said rent, or any 
part thereof, or the breach of the said covenants or conditions, 
or any of them. 

26. Subject to any entry to the contrary on the register, 
the registered proprietor of a registered charge may, for the 
purpose of obtaining satisfaction of any moneys due to him 
under the charge, at any time during the continuance of his 
charge, enter upon the land charged, or any part thereof, 
or into the receipt of the rents and profits thereof, subject 
nevertheless to the right of any persons appearing on the 
register to be prior incumbrancers, and to the liability 
attached to a mortgagee in possession. 

26. Subject to any entry to the contrary on the register, 
the registered proprietor of a registered charge may enforce a 
foreclosure or sale of the land charged, in the same manner 
and under the same circumstances in and under which he 
might enforce the same if the land had been transferred to 
him by way of mortgage, subject to a proviso for redemption 
on payment of the money named at the appointed time. 

27. Subject to any entry to the contrary on the register, 
the registered proprietor of a registered charge with a power 
of sale may, at any time after the expiration of the appointed 
time^ sell and transfer the land on which he has a registered 
charge, or any part thereof, in the same manner as if he were 
the registered proprietor of such land. 

28. Subject to any entry to the contrary on the register, 
registered charges on the same land shall as between them- 
selves rank according to the order in which they are entered 
on the register, and not according to the order in which they 
are created. 

The registrar shall, on the requisition of the registered 
proprietor of any charge, or on due proof of the satisfaction 
thereof, notify on the register in the prescribed manner by 
cancelling the original entry or otherwise the cessation of the 
charge, and thereupon the charge shall be deemed to have 
ceased. 

[This section shall apply to part discharges.] 
Words in brackets added by 1897, sched. 1. 
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Charges. 1903, rr. 

168. A charge on registered land shall be made by an 10^x82. 
instrument in form 44 in the first schedule hereto, and a copy 

of the instrument of charge shall be delivered with it. 

169. The registration of an instrument of charge negativ- 
ing or modifying the provisions of sections 23 to 27 of the 
Act of 1875, or any of them, shall for the purposes of those 
sections be deemed a sufficient negative or contrary entry on 
the register. 

160. A charge to secure an annuity or to secure future 
advances shall be made by an instrument in form 45 or 46 
respectively in the first schedule hereto, and forms 45 or 46 
may be combined with form 44. 

161. On the registration of a charge created by a company 
registered under the Companies Acts, 1862 to 1900, there shall 
be produced to the registrar either a certificate under section 14 
of the Companies Act, 1900, that it has been registered under 
that section, or a certificate under the seal of the company or 
signed on their behalf by their solicitor that the charge was 
not created for the purpose of securing any issue of debentures. 
If no such certificate is produced, a note shall be made in the 
register that the charge is subject, if and so far as created 
for the purpose of securing any issue of debentures, to the 
provisions of section 14 of the Companies Act, 1900. 

162. Where part only of the land comprised in a title is 
included in a charge, the part so charged shall (subject to the 
provisions of rule 101) be identified by a plan, which shall be 
signed by the person making the charge and by or on behalf 
of the person in whose favour the charge is made. 

163. Where it appears from a charge that the money 
secured is advanced by two or more persons but not on joint 
account, they shall be entered either as joint proprietors of the 
charge as a whole, or as proprietors as tenants in common, 
according to their intention appearing in the charge or in 
writing under their hands. If no such intention appears, they 
shall be entered as tenants in common. 

164. When the proprietor of a registered charge obtains 
an order for foreclosure absolute, the order, or an office copy 
thereof, shall be delivered to the registrar, who shall thereupon 
enter the proprietor of the charge as proprietor (subject to 
prior charges) of the land the equity of redemption in which 
is foreclosed. The certificate of charge, and if required by the 
registrar, the land certificate, shall accompany the application. 
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Z9Q3, rr. 166. An application to alter the terms of a registered 

j2liS! charge under section 9, sub-section 5, of the Act of 1897 shall 
be in form 47 in the first schedule hereto, and shall be executed 
by the registered proprietors of the charge and of the land 
and of every charge of equal or inferior priority prejudicially 
affected by the alteration. 

166. A discharge wholly or in part of a registered charge 
shall be made by an instrument in form 48 in the first 
schedule hereto and shall be signed by the registered pro- 
prietor of the charge. But the registrar shall be at liberty to 
accept and act upon any other proof of satisfaction of a charge 
which he may deem sufficient. 

167. When all moneys intended to be secured by any 
mortgage or charge to or in favour of any building society, 
friendly society (including a branch society), or industrial and 
provident society have been fully paid or satisfied, an instru- 
ment of discharge in the form provided by these Bules, under 
the seal of such society if incorporated, or under the hands and 
seals of the trustees for the time being of or acting in that 
manner for such building or friendly society, or other the 
proper officers thereof, if such society is not incorporated, and 
attested by the secretary ; or under the hands and seals of two 
members of the committee of an industrial and provident 
society, if unincorporated, and attested by the secretary ; shall 
have the same effect and operation in vacating the mortgage 
or charge, and in vesting the estate, and otherwise, as a receipt 
indorsed on such mortgage or charge, duly made, signed, and 
attested in such form and manner and by such persons as is 
prescribed by, and otherwise in conformity vnth the provisions 
of section 5 of 6 and 7 Will. IV. cap. 32 ; section 42 of the 
Building Societies Act, 1874; section 43 of the Industrial 
and Provident Societies Act, 1893 ; and section 53 of the 
Friendly Societies Act, 1896, respectively. 

rr. 169- 169. Where a charge, whether affecting the whole or a 

'^' part of the land comprised in a title, reserves the right to 

consolidate, it shall not on that account only be registered 
against any other land than that expressly described in it. 
But where the right reserved is to consolidate with a specified 
charge, or an application in writing is made to register the 
right in respect of a specified charge, the registrar shall require 
the production of the land certificates of all the titles affected, 
and, on the production thereof, shall enter in the register a 
notice that the specified charges are consolidated. 

170. Every land charge shall be deemed to be created by 
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the person registered as proprietor of the land at the date of 1903, rr. 
the charge, and shall be capable of registration accordingly; '^"^^ 
bnt in the case of snch a charge being registered, the covenants 
by the proprietor of the land under sections 23 and 24 of the 
Act of 1875 shall not be implied, and the proprietor of the 
charge shall not by virtue of such registration be entitled to 
any rights under sections 25, 26 or 27 of that Act to which 
he would not otherwise have been entitled. 

171. In order to prevent a security for moneys presently 
raisable under a puisne charge gaining priority by earlier 
registration over a security for moneys raisable at a future 
time under a paramount charge (as, for instance, when moneys 
are raised under a later portions term, while moneys raisable 
under an earlier portions term are still unraised), it shall be 
the duty of a registered proprietor charging settled land under 
section 6, sub-section 7, of the Act of 1897 to note on the 
instrument of charge the existence of any prior term or power 
under which moneys have to be raised which will, when raised, 
have priority over the moneys secured by the puisne charge, 
referring to the instrument creating the term or power and 
stating in the note in general terms the amount raisable there- 
under (for instance, ^Uhe sum of £5,000, and the costs of 
raising the same "). The note so made shall be entered in the 
register. 

172. When a person registers a charge which he alleges 
to have, under or by virtue of some statute, priority over other 
charges upon the same land of earlier date, he shall (unless 
the charge contains such a statement) state in writing under 
what statute or statutes such priority is claimed ; and an entry 
shall be made in the register that a claim is made by the regis- 
tered proprietor of the charge that it has priority under the 
statute or statutes referred to, and that it does not (as between 
itself and other registered charges of earlier date) rank accord- 
ing to the date of its creation, or to the order of entry in the 
register. 

173. If and when it becomes important to determine whether 
such claim to priority is well founded, any person interested 
may apply to the registrar to determine the question in ac- 
cordance with these Kules: and the registrar may either 
himself determine all questions as to the priorities and relative 
rights of the parties ; or may require the matter to be brought 
before the Court for decision : and the result of the decision 
shall be entered in the register, and any necessary alterations 
shall be made therein. 
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xTOi "•• 174. The provisions of rules 151 and 157 with respect to 

registered land, shall apply, with the necessary modifications, 
to a registered charge. 

See pp. 324, 382. 



Adaptation to incumbrances prior to registration and to sub- 
mortgages of the provisions of the Act of 1875 with regard 
to charges. 

176. Where it appears that any person is entitled to an 
incumbrance created prior to the first registration of land, the 
registrar shall, on the application or with the consent of 
the person so entitled and on due proof of his title and after 
notice to the registered proprietor of the land, register such 
person as tKe proprietor of such incumbrance ; but, where there 
are several such incumbrances, their relative priorities shall 
not be affected by the registration of some or one of them only, 
or by the order in which such of them as are registered are 
entered in the register. 

176. From and after the registration of the proprietor of an 
incumbrance, all transfers and other dispositions thereof or 
thereunder shall be entered in the register and shall (subject 
to any entry to the contrary in the register) rank, as between 
themselves, for purposes of priority in the order in which they 
are registered ; and the incumbrance shall cease to be subject 
to the jurisdiction of any local deed registry. 

177. The same forms shall be used and proceedings adopted 
as to transfers and other dispositions of or under incumbrances 
so registered as are required in the case of registered charges. 

178. The registered proprietor of a charge or incumbrance 
may at any time charge the same with the payment of money 
in the same manner as the registered proprietor of land can 
charge the land. 

179. Such a charge shall be called a sub-charge and shall 
be completed, transferred, and discharged in the same form 
and manner as a charge. Subject to any entry in the register 
to the contrary, a sub-charge shall as against the person creating 
it imply the same covenants and, as against that person 
and all persons over whose interests the charge confers power, 
shall confer the same powers as a charge. Subject to any entry 
to the contrary in the register, registered sub-charges on the 
same charge or incumbrance shall, as between themselves, rank 
according to the order in which they are entered on the 
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register and not according to the order in which they are 1903, rr. 
created. '^'^• 

180. On the registration of a sub-charge the certificate of 
charge or incumbrance shall be produced and endorsed with a 
note thereof. 

181. Certificates of incumbrance and of sub-charge shall be 
prepared in like forms and be issued and dealt with and may 
be used to create a lien by deposit in the same manner as 
certificates of charge. They shall be produced on the same 
occasions and their production may be dispensed with on the 
same terms as certificates of charge. 

Transfer and Discharge. 

182. A transfer of land combined with a discharge of a 
charge or incumbrance shall be made by an instrument in form 
50 in the first schedule hereto. 



Registered transfer. 

Transfer of freehold land. 1875, 

29. Every registered proprietor of freehold land may, in the 
prescribed manner, transfer such land or any part thereof. 
The transfer shall be completed by the registrar entering on 
the register the transferee as proprietor of the land transferred, 
but until such entry is made the transferor shall be deemed to 
remain proprietor of the land. 

Upon completion of the registration of the transferee the 
registrar shall, if required, deliver to him a land certificate in 
the prescribed form ; he shall also, in cases where part only of 
the land is transferred, if required, deliver to the transferor 
a land certificate, containing a description of the land retained 
by him. 

30. A transfer for valuable consideration of freehold land 
registered with an absolute title shall, when registered, confer 
on the transferee an estate in fee simple in the land transferred, 
together with all rights, privileges, and appurtenances belonging 
or appurtenant thereto, subject as follows : 

(1.) To the incumbrances, if any, entered on the register ; 
and 

(2.) Unless the contrary is expressed on the register, to such 
liabilities, rights, and interests, if any, as are by 
this Act declared not to be incumbrances. 
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187s, M. but free from all other estates and interests whatsoeyer, in- 
^"* eluding estates and interests of Her Majesty, her heirs and 

successors. 

[In the absence of anything to the contrary in the register, 

or in the transfer, the word ^^ land *' in this section includes the 

mines and minerals if parcel thereof.] 

Words in italics repealed by S. L. Rev. (No. 2) Act 1893. 
Paragraph in brackets added by 1897, scLed. 1. 

31. A transfer for valuable consideration of freehold land 
registered with a qualified title shall, when registered, have the 
same effect as a transfer for valuable consideration of the same 
land registered with an absolute title, save that such transfer 
shall not affect or prejudice the enforcement of any right or 
interest appearing by the register to be excepted. 

[In the absence of anything to the contrary in the register, 
or in the transfer, the word '* land " in this section includes the 
mines and minerals if parcel thereof.] 

Paragraph in brackets added by 1897, sched. 1. 

32. A transfer for valuable consideration of freehold land 
registered with a possessory title shall not affect or prejudice 
the enforcement of any right or interest adverse to or in deroga- 
tion of the title of the first registered proprietor, and subsisting 
or capable of arising at the time of the regbtration of such 
proprietor ; but, save as aforesaid, shall when registered have 
the same effect as a transfer for valuable consideration of the 
same land registered with an absolute title. 

[In the absence of anything to the contrary in the register, 
or in the transfer, the word " land " in this section includes the 
mines and minerals if parcel thereof.] 

Paragraph in brackets added by 1897, scbed. 1. 

33. A transfer of freehold land made without valuable 
consideration shall, so far as the transferee is concerned, be 
subject to any imregistered estates, rights, interests, or equities 
subject to which the transferor held the same, but, save as 
aforesaid, shall, when registered, in all respects, and m 
particular as respects any registered dealings on the part of 
the transferee, have the same effect as a transfer of the same 
land for valuable consideration. 

[In the absence of anything to the contrary in the register, 
or in the transfer, the word " land " in this section includes the 
mines and minerals if parcel thereof.] 

Paragraph in brackets added by 1897, sched. 1. 
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« 

Transfer of leasehold land. 1875, ss. 

2^39. 

34. Every registered proprietor of leasehold land may, in 
the prescribed manner, transfer the whole of his estate in snch 
land or in any part thereof. The transfer shall be completed 
by the registrar entering on the register the transferee as 
proprietor of the land transferred, but until such entry is 
made the transferor shall be deemed to remain proprietor of 
the land. 

Upon completion of the registration of the transferee^ if 
the transfer includes the whole of the land comprised in the 
registered lease relating to such land, the transferee shall he 
entitled to the office copy of the registered lease ; hot if a part only 
is transferred^ the registrar shall, if required^ aecording to any 
agreement that may have been entered into between the transferor 
and transferee^ deliver to the one the offijce copy of the registered 
lease and to the other afresh offiAe copy of such lease, ea/ih of such 
copies showing by endorsement or otherwise the parcels of which 
the person to whom such copy is delivered is the registered 
proprietor. 

Paragraph in italics repealed by 1903, r. GTXunder 1897, s. 22). 

35. A transfer for valuable consideration of leasehold land 
registered with a declaration that the lessor had an absolute 
title to grant the lease under which the land is held shall, 
when registered, be deemed to vest in the transferee the 
possession of the land transferred for all the leasehold estate 
described in the registered lease relating to such land, with 
all implied or expressed rights, privileges, and appurtenances 
attached to such estate, but subject as follows : 

(1.) To all implied and express covenants, obligations, and 

liabilities incident to such estate ; and 
(2.) To the incumbrances (if any) entered on the register ; 

and 
(3.) Unless the contrary is expressed on the register, to 
such liabilities, rights, and interests as affect the 
leasehold estate and are by this Act declared not 
to be incumbrances in the case of registered freehold 
land ; 
but free from all other estates and interests whatsoever, 
including estates and interests of Her Majesty, her Jmrs and 
successor's, 

[In the absence of anything to the contrary in the register. 
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1903, m and capable of registration, shall operate only as an agreement 
^^^ and shall not pass any legal estate to the assignee or lessee 
unless or until he is registered as proprietor of the lease or 
underlease. But where the assignees or lessees shall be the 
trustees of a settlement for the purposes of the Settled Land 
Act, 1882 to 1890, or any of them, nothing in this rule shall 
prevent the legal estate in the land from passing to the 
trustees, provided the tenant for life or the person having the 
powers of a tenant for life under the settlement be registered 
as proprietor of the land comprised in the assignment or lease 
within one calendar month from the date thereof, or within 
such further time as the registrar shall allow. 

70. The expressions ^^ assignment " and " grant of a lease 
or underlease " in rule 69 shall apply to any instrument by 
virtue whereof there is conferred or completed a title under 
which an application for registration as first proprietor of 
leasehold land may be made. 



Removal of land from the register 

1897, •• ^7* — (!•) ^^^ registered proprietor of land not situated in 

^7* a district where the registration of title is compulsory, may, 

with the consent of the other persons (if any) for the time 
being appearing by the register to be interested therein, and 
on delivering up the land certificate or office copy of the 
registered lease and certificates of charge (if any), remove the 
land from the register. 

(2.) After land is removed from the register no further 
entries shall be made respecting it, and inspection of the 
register may be made and office copies of the entries therein 
may be issued, subject to such regulations as may be pre- 
scribed. 

(3.) If the land so removed from the register is situate 
within the jurisdiction of the Middlesex or Yorkshire registries 
named in section one hundred and twenty-seven of the prin- 
cipal Act, it shall again be subject to such jurisdiction as from 
the date of the removal. 



ss. 22-24.] EEGISTEEED CHARGE. 307 



Registered charge. 



Part 11. '^5,M. 

K-28. 



Begistered dealings with registered land. 
Mortgage of registered land. 

22. Every registered proprietor of any freehold or lease- 
hold land may in the prescribed manner charge such land 
with the payment at an appointed time of any principal sum 
of money either with or without interest, and with or without 
a power of sale to be exercised at or after a time appointed. 
The charge shall be completed by the registrar entering on 
the register the person in whose favour the charge is made as 
the proprietor of such charge, and the particulars of the charge, 
and of the power of sale, if any ; the registrar shall also, if 
required, deliver to the proprietor of the charge a certificate 
of charge in the prescribed form. 

[Charges created under this section are subject to the pro- 
visions of this Act in respect of qualified or possessory titles.] 

Paragraph in brackets added by 1897, sched. 1. 

23. Where a registered charge is created on any land there 
shall be implied on the part of the person being registered 
proprietor of such land at the time of the creation of the 
charge, his heirs, executors, and administrators, unless there 
be an entry on the register negativing such implication, a 
covenant with the registered proprietor for the time being of 
the charge to pay the principal sum charged, and interest, if 
any, thereon, at the appointed time and rate ; also a covenant, 
if the principal sum or any part thereof is unpaid at the 
appointed time, to pay interest half-yearly at the appointed 
rate on so much of the principal sum as for the time being 
remains unpaid. 

24. Where a registered charge is created on any leasehold 
land there shall be implied on the part of the person being 
registered proprietor of such land at the time of the creation 
of the charge, his heirs, executors, and administrators, unless 
there be an entry on the register negativing such implication, 
a covenant with the registered proprietor for the time being ^ \ 
of the charge, that the person being registered proprietor of 
such land at the time of the creation of the charge, his 
executors, administrators, and assigns, will pay, perform, and 



\ 
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1897, s. registered as proprietor of the land or of a charge giying a 
power of sale over the land, he shall, at the request of the 
purchaser and at his own expense, and notwithstanding any 
stipulation to the contrary, either procure the registration of 
himself as proprietor of the land or of the charge, as the case 
may be, or procure a transfer from the registered proprietor to 
the purchaser. 

(3.) In the absence of special stipulation, a Tender of land 
registered with an absolute title shall not be required to enter 
into any covenant for title, and a vendor of land registered 
with a possessory or qualified title shall only be required to 
covenant against estates and interests excluded from the effect 
of registration, and the implied covenants under section seven 
of the Conveyancing and Law of Property Act, 1881, shall be 
construed accordingly. 



1903, rr. Transfers of Land. 

126-150, 

XS7* ^^" ^*®' ^ transfer of the whole of the land comprised in a 
title shall be made by an instrument in form 20 in the first 
schedule hereto. 

127. A transfer of part of the land comprised in a title 
shall be made by an instrument in form 21 in the first 
schedule hereto, and shall also (subject to the provisions of 
Bule 101) be accompanied by a plan showing the land trans- 
ferred : and the plan shall be signed by the transferor and by 
or on behalf of the transferee. 

128. A transfer of land to the uses of a settlement shall be 
made by an instrument in one of the forms 22 to 27 in the 
first schedule hereto, with the addition of the proper restric- 
tions to be entered in the register, according to the principles 
stated in rule 80, and the registrar shall, on receipt thereof, 
register the transferee named therein as the proprietor of the 
land, and shall enter in the register the restrictions contained 
in the transfer. 

129. Where registered land has been brought into settle- 
ment, and the existing registered proprietor is the tenant for 
life under the settlement, and elects to remain the registered 
proprietor, he must apply for the registration of a restriction 
in form 6 or form 7 in the first schedule hereto, or such other 
restriction as may be required having regard to the terms of 
the settlement and the Settled Land Acts. 

130. A transfer of land in consideration or partly in con- 
sideration of a rent may be made by-the registered proprietor 
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of land by an instrument in any form legally sufficient for the igps^ rr. 
purpose of which the registrar may approve. The transferee 257 i^ 
shall be registered as the proprietor of the land, and the rent <57* 
shall be entered in the charges register^ as an incumbrance. 
Such evidence as the registrar may require that the registered 
proprietor has power to transfer in consideration of a rent shall 
be furnished. 

131. The transferor shall be registered as the proprietor of 
the rent under a separate title, and a reference to that title 
shall be made in the title of the transferee. 

132. On a transfer of freehold land subject to an existing 
rent, covenants similar to those implied by section 39 of the 
Act of 1875 on a transfer of leasehold land shall be implied, 
but such implication may be negatived by adding suitable 
words to the instrument of transfer as in form 35 in the first 
schedule hereto, and in that case a note thereof shall be entered 
in the register. If it is desired to substitute modified cove- 
nants for the covenants implied by this rule, the necessary 
additions may be made to the transfer. 

133. On a transfer of land subject to a charge or other 
incumbrance appearing on the register, or, in the case of a 
possessory or qualified title, an incumbrance not affected by 
the registration, covenants by either party to pay the money 
owing and to indemnify the other party may be added to the 
instrument of transfer and may be noted on the register. 

134. A transfer of land without the mines and minerals 
shall be made by an instrument in form 28 in the first 
schedule hereto. A transfer of land with certain specified 
mines and minerals shall be made by an instrument in form 29 
in the first schedule hereto. A transfer of land with the 
mines and minerals, except certain specified mines and 
minerals, shall be made by an instrument in form 30 in the 
first schedule hereto. The transferee shall be registered as 
proprietor of the land, with a note to the effect that the mines 
and minerals (or that the mines and minerals other than 
certain specified mines and minerals ; or that certain specified 
mines and minerals, as the case may be) are excepted. The 
transferor shall, if entitled to the excepted mines and minerals, 
be registered as the proprietor thereof, with an absolute, quali- 
fied, good leasehold, or possessory title, according to the cir- 
cumstances of the case. 

136. A transfer of mines and minerals without the land shall 
be made by an instrument in form 31 in the first schedule 
hereto. A transfer of certain specified mines and minerals 
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Z9CQ, rr. without the land shall be made by an instnimeiit in form 32 
^57 x^ ^^ ^^^ ^^^ schedule hereto. A transfer, without the land, 
i^' of the mines and minerals, except certain specified mines and 

minerals, shall be made by an instrument in form 33 in the 
first schedule hereto. The transferee shall be registered as 
the proprietor of the mines and minerals transferred, with an 
absolute, qualified, good leasehold, or possessory title, accord- 
ing to the circumstances of the case: and a note shall be 
entered against the transferor's title to the effect that the 
mines and minerals (or that certain specified mines and 
minerals ; or that the mines and miaerals other than certain 
specified mines and minerals, as the case may be) have been 
transferred. 

136. Where part only of the land or of the mines and 
minerals under the land comprised in one title is transferred 
forms 28 to 33 may be modified accordingly. 

137. A transfer of land in exercise of a power of sale con* 
tained in a registered charge shall be made by an instrument 
in form 34 in the first schedule hereto. 

138. A transfer of leasehold land shall be made by an 
instrument in form 35 in the first schedule hereto, and all 
or any of the covenants implied by section 39 of the Act of 
1875 on a transfer of leasehold land may, if it is desired, 
be negatived by adding suitable words to the instrument of 
transfer, and in that case an entry negativing the implied 
covenants shall be entered in the register. If it is desired to 
substitute modified covenants for the covenants implied by 
section 39, the necessary additions may be made to the 
transfer. 

139. On a transfer of part of the land held under a lease, 
the covenant implied on the part of the transferee by section 
39 of the Act of 1875 shall be limited to the payment of the 
apportioned rent (if any) and the performance and observance 
of the covenants by the lessee and conditions in the registered 
lease so far only as they affect the part transferred. Where 
the transferor remains owner of part of the land comprised in 
the lease, there shall also be implied on his part a covenant 
with the transferee similar to that implied on the part of the 
transferee under section 39 of the Act of 1875 as modified by 
this rule. 

The above covenants may, if it is desired, be modified 
or negatived by adding suitable words to the instrument of 
transfer ; and a note shall be made in the register. 

140. A transfer for valuable consideration of leasehold land 
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registered with an absolute or qualified title shall, when regis- X903» ""• 
tered, have the effect given by section 35 of the Act of 1875 257, im'- 
to such a transfer of leasehold land registered with a declara- '57* 
tion that tibe lessor had an absolute title to grant the lease 
under which the land is held : save that, where any estate, rights 
or interest is excepted from the effect of registration, the trans- 
fer shall not affect or prejudice the enforcement of any estate, 
right, or interest appearing by the register to be so excepted. 

141. A transfer for valuable consideration of leasehold land 
registered with a good leasehold title shall, when registered, 
have the effect given by section 35 of the Act of 1875 to such 
a transfer of land registered with a declaration that the lessor 
had an absolute title to grant the lease under which the land 
is held, save that it shall not affect or prejudice the enforce- 
ment of any estate right or interest affecting or in derogation 
of the title of the lessor to grant the lease. 

142. A transfer for valuable consideration of leasehold land 
registered with a possessory title shall, when registered, have 
the same effect as a transfer for valuable consideration of the 
same land registered with an absolute title, save that the 
transfer shall not affect or prejudice the enforcement of any 
right or interest (whether in respect of the lessor's title or 
otherwise) adverse to or in derogation of the title of the first 
registered proprietor, and subsisting or capable of arising at 
the time of the registration of such proprietor. 

143. The provisions as to land certificates of section 29 of 
the Act of 1875, as amended by section 8 of the Act of 1897^ 
shall apply to leasehold land. 

144. A transfer of land to an incorporated company or other 
corporation, sole or aggregate, shall be made by an instrument 
in form 36 in the first schedule hereto, and shall refer to the 
licence in mortmain or statute enabling the corporation to 
acquire or hold the land ; and if the licence or statute con- 
tains any limit to the extent of land which may be acquired or 
held, or any provisions as to the purposes for which it may be 
used, a statement showing that the land transferred, together 
with any land already acquired or held under such licence or 
statute, does not exceed such limit, and, showing also the pur- 
poses for which the land is to be used, shall be added. Such 
statement shall be proved by statutory declaration or otherwise, 
as the registrar may direct. But a transfer of land from the 
Ecclesiastical Commissioners to an incumbent or other eccle- 
siastical corporation shall be exempt from the provisions of 
this rule. 

Y 
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X9Q3, rr. 145. A transfer of land for charitable uses within the mean- 

257, z^- '^^S ^^ ^^® Mortmain and Charitable Uses Act, 1888, shall, 
'S7« except in cases exempted by section 7, sub-section (i.), of the 

said Act, be made by an instrument in form 37 in the first 
schedule hereto, and shall refer to the statute or other autho- 
rity under which it is made; and where such statute or 
authority contains any limit to the extent of land which may 
be acquired or held, or any provisions as to the purposes for 
which it is to be used, a statement showing that the land 
transferred, together with any land already acquired or held 
under such licence or statute, does not exceed such limit, and 
showing also the purposes for which the land is to be used, 
shall be added. Such statement shall be proved, by statutory 
declaration or otherwise, as the registrar may direct. 

146. A transfer of land under rule 144 or rule 145 shall 
not be registered imtil the registrar is satisfied that such 
transfer is in accordance with the law relating to mortmain 
or charitable uses. And where it shall appear to the registrar 
that a right of pre-emption, or reverter, or restrictive condition^ 
-or a restriction on alienation by the transferee, or any other 
like right or restriction exists, or may arise, he shall enter 
notice of any such right or conditions, or a restriction or 
inhibition protecting any such right, condition, or restriction 
on alienation or otherwise, in such manner and form as he 
shall think fit. 

147. Where under or by virtue of any Act of Parliament a 
conveyance to the Ecclesiastical Commissioners would have 
the effect of vesting any land, either immediately or at a sub- 
sequent time, in an incumbent or any other ecclesiastical 
corporation sole and his successors, the registrar may, on 
production of a transfer to the ecclesiastical commissioners, 
together with a certificate by them in form 38 in the first 
schedule hereto, or to the like effect, enter such incumbent, 
or other ecclesiastical corporation, and his successors, as regis- 
tered proprietor. 

148. When under or by virtue of the New Parishes Acts, 
1843 to 1884, any land would upon the creation of a new 
parish become vested in an incumbent and his successors, and 
rule 147 shall be inapplicable, the registrar may on production 
of the land certificate, and the consent of the registered pro- 
prietor of the land, and of a certificate by the Ecclesiastical 
Commissioners, in form 39 in the first schedule hereto, or to 
the like effect, enter such incumbent as registered proprietor. 
If the registered proprietor refuses to give his consent, or his 
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consent can only be obtained after undue delay or expense, i5K>3, rr. 
the registrar may, after due notice under these Eules to the 257,"^!^'- 
proprietor, and such further evidence (if any) as he may '57- 
deem sufficient, make the entry without production of the 
consent. 

149. Where by a scheme of the Ecclesiastical Commissioners 
and an Order in Council ratifying the same, or other instrument 
taking effect on publication in the London Gazette made under 
and pursuant to the provisions of any Act of Parliament relat- 
ing to or administered by the Ecclesiastical Commissioners, 
or by any conveyance authorized by any such Act, any land 
shall be expressed or declared to be transferred or vested to or 
in the Ecclesiastical Commissioners, or to or in any ecclesi- 
astical corporation, aggregate or sole, or any person, and it 
shall be necessary or deemed desirable by the Ecclesiastical 
Commissioners to enter the transferee on the register, the regis- 
trar may, on production of the land certificate, and the consent 
of the registered proprietor of the land and of a certificate by 
the Ecclesiastical Commissioners in form 40 in the first schedule 
hereto, or to the like effect, and of the King's printer's copy 
of the Gazette containing such publication, enter such eccle- 
siastical corporation or the Ecclesiastical Commissioners, or 
such person, as registered proprietor. The consent of the 
registered proprietor to the scheme, testified by his signing 
or sealing the same, shall be a sufficient consent for the 
purposes of this rule, and the King's printer's copy of the 
Gazette containing it shall be sufficient evidence of such 
consent. 

160. The Official Trustee of Charity Lands may be regis- 
tered as proprietor of land (subject to a restriction in form 13 
in the first schedule hereto) on the production of the following 
evidence, namely (1) Where the administering trustees of a 
charity are registered as proprietors of the land, on the pro- 
duction of an official copy of an order of the Court or an 
order of the Charity Commissioners vesting the land in him. 
(2) Where Ihe administering trustees are not so registered, 
on the production of a transfer to them, and (a) an official copy 
of an order of the Court, or (6) an order of the said Com- 
missioners vesting the land in him. He may likewise be so 
registered on an application showing that under some statute 
the land is vested in him, and the production of evidence that 
the requirements of such statute have been complied with. In 
all cases the application shall be accompanied by the land 
certificate. 
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1903. r. ■ 267. Where the Official Trustee of Charity Lands has been 

^^' registered as proprietor of leasehold land, he shall continue 

to have all such immunity (if any) from liability under the 

registered lease as is conferred on him by the Charitable 

Trusts Acts, 1853 to 1891. 

rr. 152- 162. On a disposition by a mortgagee or other person 

^' under or by virtue of any estate, right, interest, or power, not 

affected by the registration, or entered as- an incumbrance 

prior to registration, the registrar may dispense with the 

production of the land certificate. 

163. A transfer of land with restrictive conditions annexed 
thereto under section 84 of the Act of 1875, as amended by 
the Act of 1897, shall be made by an instrument in form 41 
in the first schedule hereto. 

164. Where any registered land is exchanged for other 
registered land, the exchange shall be made by an instrument, 
in form 42 in the first schedule hereto. 

166. Where an exchange is made under an order or award 
of the Board of Agriculture, the production of such an order or 
award, or a sealed copy thereof, together with the land cer- 
tificate, shall be a sufficient authority to the registrar to make 
such entries and alterations in the register as are required to 
complete the exchange. 

If the lands to be exchanged are not in the same condition 
with regard to registration — as, for instance, if one estate is 
registered with absolute title and the other with possessory 
title, or if one estate is subject to incumbrances and the other 
is not, or is subject to different incumbrances, or if one estate 
is already on the register and the other is not — the registrar 
shall carry out the order or award in such manner as may be 
best calculated to give effect in the register to the provisions 
of the Inclosure Acts and Tithe Acts in regard to exchanges 
or any similar provision for the time being in force. 

166. A partition shall be made by an instrument in form 43^ 
in the first schedule hereto, and where a partition is made 
by order of the Board of Agriculture, proceedings analogous 
to those above provided in the case of exchanges shall be 
adopted. 

167. (1) Upon the joint application in writing of the 
registered proprietor, and of an intended purchaser of part of 
the land comprised in a title accompanied by an instrument 
of transfer (executed as or as in the nature of an escrow by all 
necessary parties) the intended transferee may be provisionally 
registered as proprietor; and in such case a land certificate 
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may be issued to the transferor showing the intended trans- 1903, rr. 
feree as registered proprietor of the land mentioned in '52"'57« 
the instrument of transfer ; but nevertheless during a period 
to be specified in the application (but not exceeding 21 days 
from the date thereof) such registration shall^ subject as 
hereinafter provided, be deemed to be provisional only, and 
liable to cancellation under this rule; and unless completed 
as hereinafter provided such registration shall not be deemed 
to be registration within the meaning of sections 29 and 34 
of the Act of 1875. 

(2) At any time before the registration has been completed, 
the provisional registration may be cancelled and this instru- 
ment of transfer returned to the transferor upon (i) the delivery 
of the land certi6cate to the registrar to be cancelled, and 
^ii) the production of a statutory declaration by the transferor 
to the effect that any consideration expressed to be paid or 
given for the transfer has not been paid or given, and (iii) the 
service of such notices as the registrar shall think fit. 

(3) If such registration shall not have been cancelled then 
on the expiration of the period specified in the application 
ipr sooner, on the production of the land certificate accom- 
panied by the written application of the transferee or any 
|)erson claiming under him for the registration to be imme- 
diately completed) the registration shall be completed and 
take effect as of the day on which and of the priority in which 
the application for provisional registration was delivered to 
the registry, and the instrument of transfer shall be deemed 
to have taken effect accordingly. 

(4) Pending the completion of the registration the registrar 
shall make such provisional entries in the books kept in the 
registry as he shall deem necessary. 

This rale applies also to chaiges : r. 174, p. 312. 

Transfer of charges. 1875, s. 

40. 
40. The registered proprietor of any charge may, in th^ 

prescribed manner, transfer such charge to another person as 
proprietor. The transfer shall be completed by the registrar 
entering on the register the transferee as proprietor of the 
charge transferred ; the registrar shall also, if required, deliver 
to the transferee a fresh certificate of charge, but the trans- 
feror shall be deemed to remain proprietor of such charge 
until the name of the transferee is entered on the register in 
irespect thereof. 
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i875f 8» [A registered transferee for value of a charge, and his 

^^ successors in title, shall not be affected by any irregularity or 

invalidity in the original charge itself, of which the transferee 
was not aware when it was transferred to him.] 

Paragraph in brackets added by 1897^ sched. 1. 

Z903» n 168. A transfer of a charge shall be made by an instrument 

in form 49 in the first schedule hereto. 



Regfistered dispositions generally. 

1897, 8. 9. 9. — (1.) The provisions of section eight of the Conveyancing 
and Law of Property Act, 1881, shall apply, so far as applicable 
thereto, to transfers of registered land as though such transfers 
were made by deed, and a transfer of land made by the pro- 
prietor of a registered charge with power of sale shall operate 
as a conveyance in professed exercise of the power of sale con- 
ferred by the said Act. 

(2.) The provisions of sections nineteen, twenty, twenty- 
one (except sub-sections one and four), twenty-two, twenty-three, 
and twenty-four of the same Act, shall similarly apply to 
registered charges. 

(3.) Every registered proprietor of land may in the pre- 
scribed manner charge it with an annuity or other periodical 
payment, and the provisions of the principal Act and this Act 
with regard to charges shall apply to any such charge. Every 
registered proprietor of land may charge it, in favour of a 
building society under the Building Societies Acts, by means 
of a mT)rtgage made in pursuance of or consistent with the 
rules of that society, and the mortgage shall be deemed a 
charge made in the prescribed manner, and shall be registered 
accordingly. 

(4.) Nothing contained in any charge shall (i) take away 
from the registered proprietor thereof the power of transferring 
it by registered disposition or of requiring the cessation thereof 
to be noted on the register, or (ii) affect any registered dealing 
with land or a charge in respect of which the charge is not 
expressly registered or protected, in accordance with the 
principal Act and this Act. 

(5.) The registrar may, on the application, or with the 
consent, of the registered proprietor of the land, and of the 
proprietors of all registered charges (if any) of equal or 
inferior priority, alter the terms of a charge. 

(6.) Where a person on whom the right to be registered aa 
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proprietor of land or of a charge has devolved by reason of the 1897, s. .9. 
death or bankruptcy of the registered proprietor, or has been 
conferred by an instrument of transfer or charge, in accordance 
with the principal Act and this Act, desires to transfer or 
charge the land or to deal with the charge before he is himself 
registered as proprietor, he may do so in the prescribed 
manner, and subject to the prescribed conditions. Subject to 
the provisions of the principal Act with regard to registered 
dealings for valuable consideration, a transfer or charge so 
made shall have the same effect as if the person making it 
were registered as proprietor. 

Transfer or Charge prior to registration. 1903, «". 

96-12S 

96. Where a person having the right to apply for registra- 
tion as first proprietor of land desires to transfer or charge the 
land before he is himself registered as proprietor, he may do 
so in the manner, and subject to the conditions, which would 
be applicable if he were in fact the registered proprietor. 

Subject to any prior rights obtained by registration under 
the Acts and Bules, a transfer or charge so made shall, when 
completed by registration, have the same effect as if the person 
making it were registered as proprietor. 

Provided that a charge shall not be accepted for registra- 
tion until an application has been made for the registration 
of the land to which it relates, and if the application for 
registration of the land is subsequently refused, or withdrawn, 
or abandoned, the registration of the charge shall be annulled. 



Part III. 

Begistered Dealings with Begistered Land. 

As to registered dispositions generally. 

i. Form. 

97. The forms in the first schedule hereto shall be used in 
all matters to which they refer, or are capable of being applied 
or adapted, with such alterations and additions, if any, as are 
necessary or desired and the registrar allows. 

98. Instruments for which no form is provided or to which 
the scheduled forms cannot conveniently be adapted, shall be 
in such form as the registrar shall direct or allow, the 
scheduled forms being followed as nearly as circumstances 
will permit. 
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1903, rr. 99. For the purpose of introducing the implied covenants 

under the Conveyancing and Law of Property Act, 1881, a 
person may, in a registered disposition, be expressed to execute, 
transfer, or charge as beneficial owner, as settlor, as trustee, 
as mortgagee, as personal representative of a deceased person, 
as committee of a lunatic so found by inquisition, or under an 
order of the Court : and an instrument of transfer or charge, 
and any instrument affecting registered land, or a registered 
charge, may be worded accordingly, but no reference to such 
implied covenants shall be entered in the register. 

100. If it appears to the registrar that any instrument or 
entry proposed to be entered or made in the register is im- 
proper in form or in substance, or is not clearly expressed, or 
does not indicate with sufficient precision the particular interest 
or land which it is intended to affect, or refers only to matters 
which are not the subject of registration under the Acts, or, 
being a condition, does not run with the land, or is not capable 
of being legally annexed thereto, or of affecting assigns by 
way of notice, or being a restriction, is unreasonable or calcu- 
lated to cause inconvenience, or is otherwise expressed in a 
manner inconsistent with the principles upon which the regis- 
ter is to be kept, he may decline to enter the same in the 
register, either absolutely, or without such modifications therein 
as he shall approve ; or he may himself with the applicant's 
consent, settle the form of the entry to be made. 

101. An instrument dealing with part of the land comprised 
in a title may, where such part is clearly defined on the filed 
plan of the land, define it by reference to that plan instead of 
by means of an accompanying plan. 

102. Lands included in more than one title may be in- 
included in one disposition. 

103. Where, under or by virtue of any statute, or other 
sufficient authority, a public body, corporation, company, or 
society is empowered or required to take conveyances or mort- 
gages or to execute deeds and instruments in any particular 
form or style, all transfers and other instruments requiring 
registration may be adapted to such form and style, and for 
that purpose the scheduled forms may be modified in such 
manner as the registrar may from time to time direct or 
approve. Where the form prescribed by the statute or 
authority names no definite transferee the entry in the register 
may be adapted to the form. 

104. An instrument executed under section 9, sub-section 6, 
of the Act of 1897, or under rule 96, by a person entitled to be 
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registered as proprietor of land, or of a charge, before he has 1903, rr. 
been registered as such, shall be in the same form as is re- ^'^5- 
quired for a disposition by the registered proprietor with such 
modification, if any, as may be necessary to define clearly the 
land affected. But no registration of such instrument shall 
be made until the person executing the same has been regis* 
tered as proprietor, or his right to be so registered has been 
shown to the satisfaction of the registrar. 

105. Where such an instrument as is mentioned in rule 104 
deals with a portion of the land comprised in a title, or with a 
charge not yet entered in the register, the form may be varied 
so far as may be necessary to identify the land or charge 
dealt with. 

106. Where a disposition of land is about to be made 
which cannot be registered without the consent of some other 
person being obtained, such consent may be given by the 
instrument of disposition ; which must in that case be executed 
by the person giving the consent. 

ii. Execution and Attestation. 

107. Every instrument of transfer, charge, exchange, or 
partition of registered land, or of any registered charge on 
land, including any alteration of a charge, shall ; and, if the 
parties desire it, any other instrument required to be in writing 
may ; be executed as a deed. 

108. Every instrument required to be executed as a deed 
shall be attested. 

109. Every instrument required by these Rules to be 
attested shall be executed in the presence of a witness, who 
shall sign his name, and add his address, and description. 

1 10. If any instrument is executed by attorney, the power 
of attorney, or an office copy thereof shall be produced to the 
registrar; and, in cases not falling within sections 8 and 9 
of the Conveyancing Act, 1882, evidence (by the statutory 
declaration of the attorney or otherwise) sufficient to satisfy 
the registrar that the principal was alive at the time of the exe- 
cution of the instrument and that the power was then unrevoked, 
shall also be produced; and the original power of attorney 
shall be filed, either at the Central Office or in the registry. 

iii. Registration, 

111. Where instruments or applications are delivered at 
the registry with the proper inland revenue and land registry 
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1903, IT. fee stamps affixed thereto or impressed thereon, accompanied 
^'^^^ when necessary by the land certificate or certificate of charge, 
as the case may be, they shall be examined by an officer of the 
registry, and if certified by him as capable of registration, 
they shall be entered in a book in the order in which they are 
deliyered. The registration shall then be completed as of the 
day on which, and, in the absence of direction or inference to 
the contrary in or from the instruments or applications them- 
selves, of the priority in which the instruments or applications 
were delivered. 

112. Where two or more instruments or applications relat- 
ing to the same land or to the same charge are delivered at 
the same time by the same person, they shall rank, for the 
purposes of priority, in such order as may be directed by, or 
inferred from, the instruments or applications, and in default, 
as may be required in writing by the person delivering them. 

113. Instruments and applications delivered by post or 
under cover during the hours in which the office is open for 
registration shall be treated as delivered at the same time 
and immediately before the closing of the office for that day. 
Instruments and applications delivered between the hours of 
closing and of the next opening of the office for registration 
shall be treated as delivered at the same time and immediately 
after such opening. 

114. The names and addresses of transferees and other 
persons required to be entered on the register shall be entered 
as given in the registered instruments or as stated by them or 
their solicitors at the time of registration. If errors in these 
particulars are afterwards alleged, evidence may be furnished 
and referred to on the register, but the original entries shall 
not be altered. 

116. If any alteration is required to be made in an instru- 
ment after it has been delivered for registration, it may, before 
any entry in respect thereof has been made in the register and 
if the registrar shall think fit, be withdrawn from registration 
and handed out for the purpose of alteration and re-execution. 
The re-execution must be by all persons whose interests appear 
to be affected by the instrument, whether it was originally so 
executed by them or not. On re-delivery at the registry, the 
dealing shall be registered as of the date and priority of such 
re-delivery. 

116. Where an instrument or application affects two or 
more titles or two or more charges it may, on the written 
application of the person delivering it for registration, be 
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registered as to some or one only of the titles or charges 1903, rr. 
affected thereby. An instrument so registered may be after- ^'*^' 
wards registered as to any of the other titles or charges affected 
thereby, but shall not affect any title or charge as to which it 
has not been registered. 

117. The registered proprietor of land or of a charge or his 
solicitor, or with his consent in writing any other person or 
his solicitor, may lodge at the registry a notice (to be called a 
priority notice) in form 19 in the first schedule hereto reserr- 
ing priority for a specified instrument or for a specified appli- 
cation intended to be subsequently made. The notice shall 
be accompanied by the land certificate or certificate of charge 
and shall ' be entered on the register and the certificate shall 
be endorsed accordingly. If within 14 days from the lodging 
of the notice or such further time as the registrar shall think 
fit, the specified instrument or application is deliyered for 
registration, it shall be registered with priority to any other 
instrument or application affecting the same land or charge 
which may have been deliyered in the meantime. On the 
expiration of the period fixed, as aforesaid, for the operation of 
the notice, it may be cancelled. 

118. On the deliyery for registration of an instrument or 
application, notice of the fact shall be sent to the person by 
whom it purports to be executed, and, where the instrument 
purports to be a conyeyance or transfer in exercise of a power 
of sale contained either in a mortgage prior to the registration 
of the land or in a registered charge, notice of the fact shall 
also be sent to the proprietor of the land and to the proprietors 
of all subsequent charges. 

The notice shall state that the person to whom it is addressed 
will haye three clear days from the posting of the notice, within 
which to lodge objections. In the absence of any objection the 
registration may be completed at the expiration of the limited 
period. 

119. Except where otherwise proyided by these Kules, all 
deeds, applications, and other documents on which any entry 
in the register is founded shall be retained, and shall not be 
taken away from the registry except under a written order of 
the registrar or an order of the Court. 

120. Where registered leasehold land is held under a lease 
which requires assignments and other dispositions to be pro- 
duced to the lessor or his agent, or to be produced to and 
endorsed by him, such a stipulation shall, as regards any transfer 
cr charge, be sufficiently complied with by production thereof 
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1903* XT. to him and by endorsement, if required, of the instrument of 
^'^ transfer or charge, or after the registration thereof, by produc- 
tion and by endorsement, if required, of the land certificate 
or certificate of charge as the case may be. Such endorsement 
shall not be made on the copy of the filed plan, or on the copy 
of the entries in the register. 

131. Upon the registration of a charge in fayour of a build- 
ing society, friendly society (including a branch society), or 
industrial and proyident society, the instrument of charge may 
(if it is so desired) be deliyered to them after registration upon 
their delivering at the registry a copy thereof, verified by the 
signature of the secretary as being a correct copy ; which copy 
shall be admissible for all purposes as sufficient evidence of the 
contents and execution thereof, without the production of the 
original charge. Such copy need not be stamped, and must 
be filed in the registry. 

122. Where an instrument of charge in favour of a building 
society, friendly society (including a branch society), or indus- 
trial and proyident society, is deliyered to the society under 
the preceding rule, it shall be endorsed with a certificate of 
registration, and the instrument so endorsed shall be treated 
for all purposes as the certificate of charge. It shall be endorsed 
with notes of transfers, part discharges, and other dealings, 
and when the charge is wholly discharged shall be delivered 
up, cancelled, and retained in the registry. 

iv. Stamp Duty. 

123. When an application or instrument capable of regis- 
tration is made or executed for the sole purpose of carrying 
out on the register a transaction already effected by a deed or 
other instrument not on the register, the inland revenue stamp 
on the transaction shall be affixed to or impressed on the last 
mentioned deed or instrument, and the registered instrument 
shall bear no stamp duty. Provided that the stamped in- 
strument shall before the completion of the registration be 
produced to an officer of the registry, to show that all duty 
payable in respect of the transaction has been paid. 

124. When, upon the delivery of any instrument for regis- 
tration, a question arises whether such instrument, or any other 
instrument produced under rule 123, is sufficiently stamped, 
and the applicant for registration, or his solicitor, gives a 
written undertaking that he will within a time fixed by the 
registrar procure and furnish the necessary evidence that the 
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instrument so deliyered or produced either then was or has 1903, m 
subsequently been sufficiently stamped, a note shall be made ^'^5* 
in the register that on that day registration was applied for, 
but that such question having arisen it was not completed: 
and the instrument shall be returned to the person who de- 
livered or produced it. If such instrument is subseqtiently, 
within the time fixed, delivered or produced at the registry, 
with the proper evidence that it is when so delivered or pro- 
duced sufficiently stamped, the registration shall be completed 
as of the date on which the note was made. If, at the expi- 
ration of the time fixed, the written undertaking has not been 
complied with, the note shall be withdrawn from the register. 

126. Except where otherwise provided, the registrar shall 
not receive any document required to be stamped which in his 
opinion is not sufficiently stamped. 



Transmission on death, bankruptcy, etc. 

Transmission of land and charges. 

41. On the death of the sole registered proprietor, or of xSys ss, 
the survivor of several joint registered proprietors of any free- 

hold land, such person shall be registered as proprietor in the 
place of the deceased proprietor or proprietors as may, on the 
application of any person interested in the land, be appointed 
by the registrar, regard being had to the rights of the several 
persons interested in such land, and in particular to^the selec- 
tion of such person as may for the time being appear to the 
registrar to be entitled according to law to be so appointed, 
subject to an appeal to the court in the prescribed manner by 
any person aggrieved by any order of the registrar under this 
section. 

42. On the death of the sole registered proprietor, or of 
the survivor of several joint registered proprietors of any 
leasehold land or of any charge, the executor or administrator 
of such sole deceased proprietor, or of the survivor of such 
joint proprietors, shall be entitled to be registered as pro- 
prietor in his place. 

43. Upon the bankruptcy of any registered proprietor of 
any land or charge, or on the liquidation of his afiairs by 
arrangement, his trustee shall be entitled to be registered as 
proprietor in his place. 

[This section shall not apply until it is certified in the 
prescribed manner by the court having jurisdiction in. 
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187s 8». bankruptcy that the land or charge is part of the property of 
^^'^ the bankrupt divisible amongst his creditors. The ofiScial re- 
ceiver shall be entitled to be registered pending the appoint- 
ment of a trustee.] 

Paragraph in brackets added by 1897, sched. 1. 

44. The husband of any female registered proprietor of 
freehold land may apply to be registered as co-proprietor with 
his wife, but he shall be described on the register as co- 
proprietor in right of his wife, and on his death in her lifetime 
the original registry of the wife, with a change if necessary 
in the name, shall revive, and confer the same rights as if 
her husband had never been registered as co-proprietor with 
her, subject nevertheless to any registered disposition which 
may have been made by the husband and wife in the mean- 
time. If the husband survives the wife he shall not be 
entitled to be registered as sole proprietor of the land, but 
there shall be registered as co-proprietor with him if he is 
entitled as tenant by the curtesy, and as sole proprietor in 
place of himself and his deceased wife if he is not entitled as 
tenant by the curtesy, such person as may, on the application 
of any person interested in right of the wife, be appointed by 
the registrar with power for the registrar on a like application 
to appoint from time to time another person or other persons 
in the event of any person registered as co-proprietor with the 
husband dying in his lifetime. 

Any person aggrieved by any order of the registrar under 
this section may appeal to the court in the prescribed manner. 

[This section shall not apply to the case of any woman 
married on or after 1st January, 1883, or to any property to 
which a married woman is entitled for her separate use.] 

Paragraph in brackets added by 1897, sched. 1. 

46. The husband of any female registered proprietor of 
leasehold land or of a charge may apply to be registered as 
proprietor in her place. 

[This section shall not apply to the case of any woman 
married on or after 1st January, 1883, or to any property to 
which a married woman is entitled for her separate use.] 

Paragraph in brackets added by 1897, sched. 1. 

46. Any person registered in the jjlace of a deceased or 
bankrupt proprietor shall hold the land or charge in respect 
of which he is registered upon the trusts and for the purposes 
to which the same is applicable by law, and subject to any 
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unregistered estates, rights, interests, or equities subject to 1875, »»• 
which the deceased or bankrupt proprietor held the same ; 4^-48. 
but, save as aforesaid, he shall in all respects, and in particular 
as respects any registered dealings with such land or charge, 
be in the same position as if he had taken such land or charge 
under a transfer for a valuable consideration. 

47. The fact of any person having become entitled to any 
land or charge in consequence of the death or bankruptcy of 
any registered proprietor, or of the marriage of any female 
proprietor, shall be proved in the prescribed manner. 

48. Section five of the Vendor and Purchaser Act, 1874, shall 
he repealed on and after the cominencement of this Act, except as 
to anything dtUy done thereunder before the commencemeiit of this . 
Act ; andy instead thereof, he it enacted, that upon the death of a 
hare trustee intestate as to any corporeal or incorporeal Jieredita- 
ment of which such trustee was seised in fee simple, such heredita- 
ment sludl vest like a chattel real in the legal personal representative 
from time to time of such trtcstee ; but the enactment by this section 
substituted for the aforesaid section of " TIic Vendor and Purchaser 
Act, 1874,'* shall not apply to lands registered under this Act. 

Repealed by s. 30 of the Conveyancing Act, 1881. 

Fart I. 1897, ss. 

Establishment of a Heal Bepresentative. 

1. — (1.) Where real estate is vested in any person without 
a right in any other person to take by survivorship it shall, 
on his death, notwithstanding any testamentary disposition, 
devolve to and become vested in his personal representatives 
or representative from time to time as if it were a chattel real 
vesting in them or him. 

(2.) This section shall apply to any real estate over which a 
person executes by will a general power of appointment, as if 
it were real estate vested in him. 

(3.) Probate and letters of administration may be granted 
in respect of real estate only, although there is no personal 
estate. 

(4.) The expression " real estate," in this part of this Act, 
shall not be deemed to include land of copyhold tenure or 
customary freehold in any case in which an admission or any 
act by the lord of the manor is necessary to perfect the title of 
a purchaser from the customary tenant. 

(5.) This section applies only in cases of death after the 
commencement of this Act. 
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X897, ss. S. — (1.) Subject to the powers, rights, duties, and liabilities 

*"^ herein-after mentioned, the personal representatires of a de- 
ceased person shall hold the real estate as trustees for the 
persons by law beneficially entitled thereto, and those persons 
shall have the same power of requiring a transfer of real estate 
as persons beneficially entitled to personal estate haye of re- 
quiring a transfer of such personal estate. 

(2.) All enactments and rules of law relating to the effect 
of probate or letters of administration as respects chattels real, 
and as respects the dealing with chattels real before probate 
or administration, and as respects the payment of costs of 
administration and other matters in relation to the adminis- 
tration of personal estate, and the powers, rights, duties, and 
liabilities of personal representatives in respect of personal 
estate, shall apply to real estate so far as the same are ap- 
plicable, as if that real estate were a chattel real vesting in 
them or him, save that it shall not be lawful for some or one 
only of several joint personal representatives, without the 
authority of the court, to sell or transfer real estate. 

(3.) In the administration of the assets of a person dying 
after the commencement of this Act, his real estate shall be 
administered in the same manner, subject to the same liabilities 
for debt, costs, and expenses, and with the same incidents, as if 
it were personal estate ; provided that nothing herein contained 
shall alter or affect the order in which real and personal assets 
respectively are now applicable in or towards the payment of 
funeral and testamentary expenses, debts, or legacies, or the 
liability of real estate to be charged with the payment of 
legacies. 

(4.) Where a person dies possessed of real estate, the court 
shall, in granting letters of administration, have regard to the 
rights and interests of persons interested in his real estate, 
and his heir-at-law, if not one of the next-of-kin, shall be 
equally entitled to the grant with the next-of-kin, and pro- 
vision shall be made by rules of court for adapting the 
procedure and practice in the grant of letters of administration 
to the case of real estate. 

3. — (I.) At any time after the death of the owner of any 
land, his personal representatives may assent to any devise 
contained in his will, or may convey the land to any person 
entitled thereto as heir, devisee, or otherwise, and may make 
the assent or conveyance, either subject to a charge for the 
payment of any money which the personal representatives are 
liable to pay, or without any such charge ; and on such assent 
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•or conveyance, subject to a charge for all moneys (if 1897. ss. 
any) which the personal representatives are liable to pay, all ^"^ 
liabilities of the personal representatives in respect of the land 
fihall cease, except as to any acts done or contracts entered into 
by them before such assent or conveyance. 

(2.) At any time after the expiration of one year from the 
death of the owner of any land, if his personal representatives 
have failed on the request of the person entitled to the land to 
convey the land to that person, the court may, if it thinks fit, 
on the application of that person, and after notice to the per- 
sonal representatives, order that the conveyance be made, or, 
in the case of registered land, that the person so entitled be 
registered as proprietor of the land, either solely or jointly with 
the personal representatives. 

(3.) Where the personal representatives of a deceased person 
are registered as proprietors of land on his death, a fee shall 
not be chargeable on any transfer of the land by them unless 
the transfer is for valuable consideration. 

(4.) The production of an assent in the prescribed form by 
the personal representatives of a deceased proprietor of regis- 
tered land shall authorize the registrar to register the person 
named in the assent as proprietor of the land. 

4. — (1.) The personal representatives of a deceased person 
may, in the absence of any express provision to the contrary 
contained in the will of such deceased person, with the consent 
of the person entitled to any legacy given by the deceased 
person or to a share in his residuary estate, or, if the person 
•entitled is a lunatic or an infant, with the consent of his com- 
mittee, trustee, or guardian, appropriate any part of the 
residuary estate of the deceased in or towards satisfaction of 
that legacy or share, and may for that purpose value in accord- 
ance with the prescribed provisions the whole or any part of 
the property of the deceased person in such manner as they 
think fit. Provided that before any such appropriation is 
effectual, notice of such intended appropriation shall be given 
to all persons interested in the residuary estate, any of whom 
may thereupon within the prescribed time apply to the court, 
and such valuation and appropriation shall be conclusive save 
AS otherwise directed by the court. 

(2.) Where any property is so appropriated a conveyance 
thereof by the personal representatives to the person to whom 
it is appropriated shall not, by reason only that the property 
so conveyed is accepted by the person to whom it is conveyed in 
or towards the satisfaction of a legacy or a share in residuary 
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X897, S8. estate^ be liable to any higher stamp duty than that payable 
^~^' on a transfer of personal property for a like purpose. 

(3.) In the case of registered land, the production of the 
prescribed eyidence of an appropriation under this section shall 
authorize the registrar to register the person to whom the 
property is appropriated as proprietor of the land. 

5. Nothing in this part of this Act shall affect any duty 
payable in respect of real estate or impose on real estate any 
other duty than is now payable in respect thereofl 



1903, rr. Transmissions of land and charges 

183-200. 

i. On death. 

183. On production of the probate or letters of administra- 
tion of a sole (or sole surviving) registered proprietor of land or 
of a charge, dying after 1897, the personal representative named 
in such probate or letters shall be registered as proprietor in 
the place of the deceased proprietor, with the addition of the 
words, " Executor or Executrix {or Administrator or Admin- 
istratrix) of [nama] deceased,*' and if an executrix or ad- 
ministratrix is a married woman, that fact shall be stated. 

184. When, after one executor has been registered as pro- 
prietor under the preceding rule, another executor applies to be 
registered as proprietor jointly with him, the registrar shall, 
after notice to the other executor or executors, make the neces- 
sary alteration in the register upon production by the exe- 
cutor applying, of the probate obtained by him ; or if he has 
not proved the will, of a statement in writing, signed by him, 
that he has accepted the executorship and desires to be regis- 
tered accordingly. 

185. On the production of — 

(a) the probate or letters of administration with the will 
annexed and of an instrument of assent or appro- 
priation in either of the forms 51 or 52 in the first 
schedule hereto ; or 
(6) a transfer by the personal representative and of the 
probate or letters of administration, 
the devisee or legatee named in the assent or appropriation^ 
or the transferee named in the transfer, shall be registered 
as proprietor of the land or charge in place of the deceased 
proprietor. 

186. Where a settlement is created by the will of, or other- 
wise arises in consequence of the death of, a sole registered 
proprietor, the personal representative shall, at the proper time. 
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with the consent of the tenant for life (if of full age) deliver at i903> nr. 
the registry, together with the probate or letters of administra- 
tion, a written application for the registration of a proprietor, 
with the proper restrictions, according to the principles stated 
in section 6 of the Act of 1897 and rule 80 ; and thereupon 
the registration shall be made accordingly ; and, if the parties 
desire it, the probate, or settlement, or a copy or abstract thereof, 
may be deposited in the registry for safe custody and future 
reference. 

187. When the trustees of a settlement apply, on the death 
of a tenant for life, for the registration of a successor under the 
settlement, they and their solicitor shall make a statutory 
declaration to the effect that the deceased proprietor was tenant 
for life, and that they are the trustees of the settlement, and 
that the pers(m for whose registration they are applying is the 
successor under the settlement, and that the restrictions applied 
for are those proper to be entered, or that no restrictions are 
required. 

188. In any case under Eule 187 in which the registrar 
requires that the declaration shall be accompanied by a certifi- 
cate of counsel to the like effect, such certificate to his satis- 
faction shall be produced. 

189. When such declaration (and certificate if required) 
are produced, the registrar shall not require production of the 
settlement or any further evidence; but when they are not 
produced he shall inquire into the terms of the settlement and 
shall satisfy himself that the proper entries are made on the 
register. 

190. On the death of a tenant for life registered as pro- 
prietor of land if the trustees of the settlement neglect to 
apply for the registration of the new proprietor in his place, or- 
if there are no such trustees, any person interested under the 
settlement may apply for the registration of a new proprietor^ 
The registrar shall thereupon inquire into the terms of the 
settlement, and shall settle draft entries for the register on the 
principles stated in section 6 of the Act of 1897 and rule 80- 
in regard to settled land, and shall give notice thereof to the 
trustees pt the settlement (if any) and to the succeeding tenant 
for life, and to such other persons (if any) as he may think 
fit, andif no valid objection is made thereto, shall enter the 
new proprietor accordingly. 

191. If one of several joint proprietors of land or of a 
charge dii9, his name shall be withdrawn from the register 
on proof of death, or on production of probate or letters of 
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xtt^f rr. administration^ together ^ith such other evidence (if any) as 

1 3-aoa ^^^ registrar may require. 

192. On the death of a proprietor registered under rule 196 
as Official Beceiver or trustee in bankruptcy, his personal 
representatives shall not be registered, but proceedings shall 
be taken in accordance with rule 198. 



ii. On bankruptcy or liquidation. 

193. On production to the registrar of an office copy of an 
order of a Court having jurisdiction in bankruptcy adjudging 
a proprietor bankrupt, or directing the estate of a deceased 
proprietor to be administered under section 125 of the Bank- 
ruptcy Act, 1883, together with a certificate signed by the 
Official Beceiver that any registered land or charge is part of 
the property of the bankrupt or deceased proprietor divisible 
amongst his creditors, the Official Beceiver may be registered 
as proprietor in the place of the bankrupt or deceased 
proprietor. 

194. When the Official Beceiver has been registered as 
proprietor and some other person is subsequently appointed 
trustee, such person may be registered as proprietor in the 
place of the Official Beceiver on production of an office copy 
of the certificate by the Board of Trade of his appointment as 
trustee. 

195. If the Official Beceiver has not been registered as 
proprietor, the trustee may be registered as proprietor, on pro- 
duction of office copies of the order adjudging the proprietor 
bankrupt and of the certificate of the appointment of the 
trustee, with a certificate signed by the trustee that the land 
or charge is part of the property of the bankrupt divisible 
amongst his creditors. 

196. Where the Official Beceiver or trustee in bankruptcy 
is registered as proprietor, the words *' Official Beceiver," or 
^* Trustee of the property of [name] a bankrupt " shall be added 
in the register. 

197. If any registered land or charge is vested in the 
trustee under the provisions of a scheme of arrangement 
approved by a Court having jurisdiction in bankruptcy, the 
Official Beceiver or other trustee may be registered as pro- 
prietor in like manner as a trustee in bankruptcy, upon 
production of an office copy of the scheme of arrangement, a 
certificate signed by the Official Beceiver or such other trustee, 
4ihat the registered land or charge was part of the property 
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vested in him tinder the provisions of the scheme ; and, in the 19^3, rr. 
case of a trustee, other than the OiBcial Receiver, an office *^3-?«>- 
copy of the certificate by the Board of Trade of his appointment 
as trustee. 

198. When a trustee in bankruptcy, or trustee under the 
provisions of such scheme of arrangement, who has been 
registered as proprietor, vacates his office as trustee by reason 
of a receiving order having been made against him, or by 
release, resignation, death, removal from office, or any other 
cause, the Official Receiver may be registered as proprietor ; 
or if some other person be appointed trustee, such person may 
be registered as proprietor on production of an office copy of 
the certificate of his appointment as trustee. 

199. Where the Official Receiver or a trustee has been 
registered as proprietor, and, by reason of any act or omission 
or order, his estate and interest in the property has become 
divested, he may give notice to the registrar in form 53 in 
the first schedule hereto, which notice shall be entered on 
the register, together with a general restriction against deal- 
ings until further order. On such entry being made the 
Official Receiver or trustee shall be exonerated from all such 
liability (if any) as may aflfect him in respect of the property 
by reason of his name being entered on the register as pro- 
prietor thereof. When such notice has been entered on the 
register an entry may be made under rule 151 without notice 
to the registered proprietor, or inquiry as to his execution of a 
transfer. 

200. In the liquidation of a company any resolution or 
order appointing a liquidator may be filed and referred to 
on the register, and, when so registered, shall be deemed to be 
in force until it is cancelled or superseded on the register. 



Unregistered dealings. 

Part III. 187s, ss. 

49-5'- 

Unregistered dealings with registered land. 

49. The registered proprietor alone shall be entitled to 
transfer or charge registered land by a registered disposition ; 
but, subject to the maintenance of the estate and right of such 
proprietor, any person, whether the registered proprietor or 
not of any registered land, having a sufficient estate or interest 
in such land, may create estates, rights, interests, and equities 
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X875, M. ii^ the same manner as he might do if the land were not 
^^S'*- registered; and any person entitled to or interested in any 
unregistered estates^ rights, interests, or equities in registered 
land may protect the same from being impaired by any act of 
the registered proprietor by entering on the register such 
notices, cautions, inhibitions, or other restrictions as are in 
this Act in that behalf mentioned. 

The registered proprietor alone shall be entitled to transfer 
a registered charge by a registered disposition ; but, subject to 
the maintenance of the right of such proprietor, unregistered 
interests in a registered charge may be created in the same 
manner and with the same incidents, so far as the difference 
of the subject-matter admits, in and with which unregistered 
estates and interests may be created in registered land. 

[This section includes power to sever the mines and 
minerals from the surface.] 

Paragraph in brackets added by 1897, sched. 1, 

Notice of Leases. 

60. Any lessee or other person entitled to or interested in 
a lease or agreement for a lease of registered land made siibse- 
quently to the last transfer of the land on tlie register^ where the 
term granted is for a life or lives, or is determinable on a life 
or lives, or exceeds twenty-one years, or where the occupation 
is not in accordance with such lease or agreement, may apply 
to the registrar to register notice of such lease or agreement 
in the prescribed manner, and when so registered every regis- 
tered proprietor of the land, and every person deriving title 
through him, excepting proprietors of incumbrances registered 
prior to the registration of such notice, shall be deemed to be 
affected with notice of such lease or agreement as being an 

incumbrance on the land in respect of which the notice is 
entered. 

Words in italics repealed by 1897, sched. 1. 

61. In order to register notice of a lease or agreement for 
a lease, if the registered proprietor of the land does not concur 
in such registry, the applicant shall obtain an order of the 
court, authorizing the registration of notice of such lease or 
agreement and shall deliver such order to the registrar, accom- 
panied with the original lease or agreement or a copy thereof, 
and thereupon the registrar shall make a note in the register 
identifying the lease or agreement or copy so deposited, and 
the le^^e or agreement or copy so deposited shall be deemed 
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to be the instrument of whicK notice is given ; but if the 1875, s»- 
registered proprietor concurs in such registry, notice may be 49-Si* 
entered in such manner as may be agreed upon. 



Part IV. 1903, rr. 

aoz-ao6« 

Minor Entries in the Begister. 
Notices of Leases or Agreements. 

201. An application to register notice of a lease or agree- 
ment for a lease under sections 50 and 51 of the Act of 1875 
may be made either by the lessee or by any person entitled to 
or interested in the lease or agreement or by the registered 
proprietor of the land against which the notice is to be 
entered. The application shall be accompanied by the lease 
or counterpart, or by the agreement or duplicate, as the case 
may be, also by a copy or full abstract thereof, and a copy or 
tracing of the plan (if any) thereon. Except where the 
application is made by the registered proprietor, it shall be 
accompanied also by either the consent of such registered pro- 
prietor in writing signed by himself or his solicitor or by an 
order of the Court authorizing the registration of the notice. 
Consent to the registration of a notice of a lease or agreement 
may be given either before or after its execution. 

202. Where the lease or sub-lease, of which notice is so 
given, is by way of security for money advanced or to be 
advanced, the land certificate of the lessor or sub-lessor shall 
be produced and endorsed with a note of the entry. 

203. Where after the creation of an incumbrance a lease is 
executed which would, apart from the Land Transfer Acts, 
1875 and 1897, be binding on the incumbrancer, and notice of 
such lease is registered under section 50 of the Act of 1875, 
that notice shall be effectual against the incumbrancer not- 
withstanding that his incumbrance was registered before the 
registration of the notice. 

204. If the lease or agreement comprises only part of the 
land in the title and does not contain sufficient particulars 
(by plan or otherwise) to enable such part to be clearly shown 
on the filed plan of the land, the applicant (with the con- 
currence of all other necessary parties, if any) shall furnish 
the necessary information. 

205. The notice in the register shall refer to the filed copy 
or abstract of the lease or agreement, and shall give the term, 
and may include such other short particulars as can be 
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X903, rr. conyeniently entered. Where the lease or agreement confer* 
a right of preemption this shall be noted in the register. The 
lease or agreement shall be marked with a note of the entry 
and shall be returned to the applicant. 

206. If the lease or counterpart or the agreement or dupli- 
cate is not produced, a statutory declaration by the applicant 
or his solicitor, stating the reason of the non-production and 
verifying the copy or abstract, shall be furnished. 

x»7S s. Notice of Estates in Dower or by the Curtesy. 

52. 

62. Any person entitled to an estate in dower or by the 

curtesy in any registered land may apply in the prescribed 

manner to the registrar to register notice of such estate ; and 

the registrar, if satisfied of the title of such person to suck 

estate, shall register notice of the same accordingly in the 

prescribed form ; and when so registered, such estate shall be 

an incumbrance appearing on the register, and shall be dealt 

with accordingly. 

19031 r« Notices of Estates in Dower or by the Curtesy. 

207. 

207. Application under section 52 of the Act of 1875 to 
register notice of an estate in dower or by the curtesy in any 
registered land shall be in the form 54 in the first schedule 
hereto, and shall show concisely the existing rights of the 
several persons interested in the land affected by the appli- 
cation. The evidence in support of the application shall be 
delivered therewith, and the matter shall be proceeded with as 
the registrar shall direct. Notice of an estate in dower or by 
the curtesy shall be entered in the charges register as an 
incumbrance. 



Cautions, Inhibitions, Restrictions. 

Z875, ss. Cautions against registered dealings. 

63. Any person interested under any unregistered instru- 
ment, or interested as a judgment creditor, or otherwise how- 
soever, in any land or charge registered in the name of any 
other person, may lodge a caution with the registrar to the 
effect that no dealing with such land or charge be had on the 
part of the registered proprietor until notice has been served 
npon the cautioner. 

The caution shall be supported by an affidavit or declaration 
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made by the cautioner or his agent in the prescribed form, 1875, ss. 
and containing the prescribed particulars. 

Provided, that a person interested under a lease or agree- 
ment for a lease of which notice has been entered on the 
register, or entitled to an estate in dower, or estate by the 
curtesy, of which notice has been entered on the register, shall 
not be entitled to a caution in respect of such lease or estate 
in dower or by the curtesy. 

64. After any such caution has been lodged in respect of 
any land or charge, the registrar shall not, without the consent 
of the cautioner, register any dealing with such land or charge 
until he has served notice on the cautioner, warning him that 
his caution will cease to have any effect after the expiration 
of the prescribed number of days next ensuing the date at 
which such notice is served ; and after the expiration of such 
time as aforesaid the caution shall cease unless an order to the 
contrary is made by the registrar, and upon the caution so 
ceasing the land or charge shall be dealt with in the same 
manner as if no caution had been lodged. 

65. If before the expiration of the said period the cautioner, 
or some other person on his behalf, appears before the regis- 
trar, and give sufficient security to indemnify every party 
against any damage that may be sustained by reason of any 
dealing with the land or charge being delayed, the registrar 
may thereupon, if he thinks fit so to do, delay registering any 
dealing with the land or charge for such further period as he 
thinks just. 

56. If any person lodges a caution with the registrar 
without reasonable cause, he shall be liable to make to any 
person who may have sustained damage by the lodging of such 
caution such compensation as may be just, and such compen- 
sation shall be recoverable as a debt by the person who has 
sustained damage from the person who lodged the caution. 

Any person aggrieved by any act done by the registrar in 
relation to cautions under this Act, may appeal to the court 
in the prescribed manner. 

Inhibition against registered dealings without order of Court. 

67. The court, or, subject to an appeal to the court, the 
registrar, upon the application of any person interested, made 
in the prescribed manner, in relation to any registered land 
or charge, may, after directing such inquiries (if any) to be 
made and notices to be given and hearing such persons as the 
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x87S 88. court or registrar thinks expedient, issue an order or make an 

^^^ entry inhibiting for a time, or until the occurrence of an event 

to be named in such order or entry, or generally until further 

order or entry, any dealing with any registered land or 

registered charge. 

The court or registrar may make or refuse to make any 
such order or entry, and annex thereto any terms or conditions 
the court or registrar may think fit, and discharge such order 
or cancel such entry when granted, with or without costs, 
and generally act in the premises in such manner as the 
justice of the case requires. 

Any person aggrieved by any act done by the registrar 
in pursuance of this section may appeal to the court in the 
prescribed manner. 

Power of registered proprietor to impose restrictions. 

68. Where the registered proprietor of any land is desirous 
for his own sake, or at the reqicest of some person heneficiaUy inr 
terested in such land, to place restrictions on transferring or 
charging such land, such proprietor may apply to the registrar 
to make an entry in the register that no transfer shall be made 
of or charge created on such land, unless the following things, 
or such of them as the proprietor may determine, are done ; 
(that is to say,) 

Unless notice of any application for a transfer or for the 
creation of a charge is transmitted by post to such 
address as he may specify to the registrar : 

Unless the consent of some person or persons, to be named 
by such proprietor, is given to the transfer or the creation 
of a charge : 

Unless some such other matter or thing is done as may be 
required by the applicant and approved by the registrar. 

[The section shall apply to charges as well as to land.] 

Words in italics repealed, and paragi'aph in brackets added, by 1B97, 
ached. 1, 

69. The registrar shall thereupon, if satisfied of the right 
of the applicant to give such directions, make a note of such 
directions on the register, and no transfer shall be made or 
charge created except in conformity with such directions ; but 
it shall not be the duty of the registrar to enter any of the 
above directions, except upon such terms as to payment of 
fees and otherwise as may be prescribed, or to enter any restric- 
tion that the registrar may deem unreasonable, or calculated 
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to cause inconvenience ; and any such directions may at any 187s ss. 
time be withdrawn or modified at the instance of all the persons 53~59. 
for the time being appearing by the registry to be interested 
in such directions, and shall also be subject to be set aside by 
the order of the court. 

Cautions (except cautions against entry of land on the jg^- „^ 
register) ; inhibitions and restrictions, 226-242. 

226. A caution against dealing with registered land or a 
registered charge, lodged under section 53 of the Act of 1875 
shall be in form 58 in the first schedule hereto ; and a caution 
against the registration of a possessory or good leasehold or 
qualified title as good leasehold or qualified or absolute shall 
be in form 59 in the first schedule hereto. The caution shall 
be signed by the cautioner or his solicitor, and shall contain 
an address for service in the United Kingdom, and the declara- 
tion in support of the caution shall be in form 15 in the first 

I schedule hereto, or to the like effect, and shall contain a refe- 

rence to the land or charge to which it applies, and to the 
registered number of the title, and shall also state the nature 
of the interest of the cautioner in such land or charge. 

227. It shall not be necessary that the land to which a 
caution relates should be described therein in any particular 
manner, if sufficient particulars are given by plan or other- 
wise to identify on the proper ordnance map the land to which 
the caution is intended to apply. 

228. Any consent given under section 54 of the Act of 
1875 by the cautioner shall be signed by him or his solicitor, 

229. On the application at any time in writing of the 
registered proprietor of the land or of a charge to ^which a 
caution relates, or when a dealing affecting such land or charge 
is brought in for registration without the consent of the 
cautioner, the notice under section 54 of the Act of 1875 shall 
be served on the cautioner. The period to be limited by such 
notice shall be fourteen days or such other period (not being 
less than seven days) as the registrar may under special cir- 
cumstances direct. The notice shall be in form 60 in the first 
schedule hereto. 

230. At any time before the expiration of the period limited 
by the notice, or such extension thereof as may be granted by 
the registrar, the cautioner may show cause why the caution 
should continue to have effect, or why the dealing should not 
be registered — as, for instance, that it has been obtained by 
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19^1 rr. fraud or mistake, or that it is inconsistent with a prior deal in g^ 
or with some adverse right or equity. 

231. Cause may be shown either by the cautioner appearing 
before the registrar or by his deliyering a statement in writing, 
signed by him or his solicitor, setting forth the grounds on 
which cause is shown. The registrar may thereupon either 
order that the caution shall thenceforth cease to have effect 
and that the entry thereof on the register be cancelled, or he 
may appoint a time for the registered proprietor or the ap- 
plicant for registration, as the case may be, and the cautioner, 
and such other persons (if any) as he may deem expedient, to 
appear before him. 

After hearing all such persons, and serving such notices (if 
any) as he shall think necessary, the registrar shall make such 
order in the matter as he shall think just, as, for instance,, 
that the caution shall continue to have effect, or that it shall 
cease to have effect and that the entry thereof on the register 
be cancelled, or that the registration be refused either with or 
without an inhibition against registration at any future time,, 
or that it be completed forthwith, or after an interval, or that 
it be completed conditionally or with some modification, or 
subject to the prior registration of a dealing in favour of the 
cautioner, or subject to some notice, condition, restriction, or 
inhibition under the Acts. The registrar may refer the matter, 
at any stage, or any question arising thereon, for the decision 
of the Court. 

232. When the notice required by a caution has been given 
in respect of the whole of the land comprised in it, and the 
period named in the notice has expired, the caution shall, unless 
the registrar shall otherwise direct, be deemed to be exhausted, 
and shall be withdrawn from the register. 

233. A caution may at any time be withdrawn upon an 
application for that purpose in form 61 in the first schedule 
hereto, signed by the cautioner or his solicitor, and thereupon 
the entry thereof on the register shall be cancelled : but any 
liability under the Act of 1875 of a cautioner to indemnify or 
make compensation shall not be affected by such withdrawal. 

234. An application for an inhibition under section 57 of 
the Act of 1875 shall either be accompanied by the consent in 
writing of the registered proprietor of the land, or shall be 
supported by the statutory declaration of the applicant and 
such other evidence (if any) as the Court, or the registrar, as 
the case may be, may deem necessary. 

235. In the absence of any such consent by the registered 
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proprietor, notice of the application shall be given to him, 1903, rr. 
and, if necessary, an appointment shall be made for hearing ^^^^4^ 
the same. 

236. Where an inhibition was originally entered in pursu- 
ance of an order of the Court, applications to discharge or 
cancel the same shall be made to the Court, and in other 
cases such applications shall be made to the registrar. They 
may be made by any person aggrieved by the inhibition. 

237. Where land is transferred to the incumbent of a 
benefice and his successors, an inhibition shall be entered in 
the register and on the land certificate in forni 62 in the first 
schedule hereto, or to the like effect. 

238. In the case of a sale by an incumbent under the 
Glebe Lands Act, 1888, or any Act amending or extending 
the same, the receipt of the Board of Agriculture for the pur- 
chase money shall be deemed to be a certificate in accordance 
with section 3 5 of the Act of 1897, and shall be a suflScient 
authority to the registrar to register the transfer. 

239. In all other cases of dispositions by incumbents the 
certificate to be given in accordance with section 15 of the Act 
of 1897 shall be a certificate in form 63 in the first schedule 
hereto, or to the like effect. 

240. An application for a restriction on transferring or 
charging land or a charge under section 58 of the Act of 1875 
as amended by the Act of 1897 shall be in form 64 in the first 
schedule hereto, and shall state the particulars of the restriction 
required to be entered on the register, and shall be signed by 
the applicant or his solicitor, and shall be proceeded with as 
the registrar shall direct ; and an application under section 59 
of the Act of 1875 to withdraw or modify any restriction shall 
be in form 65 in the same schedule, and shall be signed by 
all persons for the time being appearing by the register to be 
interested in the restriction, or their solicitors. 

241. Application may be made to the registrar for an order 
under an inhibition or restriction in anticipation of an intended 
dealing, and the registrar may on any such application make 
an order that the dealing be registered either unconditionally 
or subject to such limitations or conditions as he may think 
£t. The order need not be entered on the register, but shall 
be filed, and so long as it is in force shall be shown to any 
person searching the register. 

242. In order to give due effect to any arrangement with 
respect to land made under any of the Acts relating to or 
Administered by the Ecclesiastical Commissioners, whether by 
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Z9^ rr. scheme and Order in Council, grant, conveyance, transfer, or 
other instrument, the Ecclesiastical Commissioners shall be 
deemed to be persons interested within the meaning of sections 
53 and 57 of the Act of 1875. 



x87s 8S. Part IV. 

Provisions supplemental to foregoing parts of Act. 
Caution against entry of land on register. 

60. Any person having or claiming such an interest in any 
land which is not already registered as entitles him to object 
to any disposition thereof being made without his consent, 
may lodge a caution with the registrar to the effect that the 
cautioner is entitled to notice in the prescribed form, and to 
be served in the prescribed manner, of any application that 
may be made for the registration of such land. 

61. The caution shall be supported by an affidavit or 
declaration in the prescribed form, stating the nature of the 
interest of the cautioner, the land to be affected by such 
caution, and such other matters as may be prescribed. 

62. After a caution has been lodged in respect of any land, 
which has not already been registered, registration shall not 
be made of such land until notice has been served on the 
cautioner to appear and oppose, if he thinks fit, such registra- 
tion, and the prescribed time has elapsed since the date of the 
service of such notice, or the cautioner has entered an appear* 
ance, which may first happen. 

63. If any person lodges a caution with the registrar with- 
out reasonable cause, he shall be liable to make to any person 
who may have sustained damage by the lodging of such 
caution such compensation as may be just, and such compensa- 
tion shall be deemed to be a debt due to the person who has 
sustained damage from the person who has lodged the caution. 

64. A caution lodged in pursuance of this Act shall not 
prejudice the claim or title of any person, and shall have no 
effect whatever except as in this Act mentioned. 

1903, rr. Cautions, under section 60 of the Act of 1875, against entry of 
^"^* land on the register. 

88. A caution against entry of land on the register, lodged 
under section 60 of the Act of 1875, shall be in form 14 in the 
first schedule hereto, and shall be signed by the cautioner or 
his solicitor, and shall contain an address for service in the 



ss. 60-65] CEOWN LAND, COPYHOLD LAND. 851 

United Kingdom, and shall refer to, and be accompanied by, 1903, rr. 
sufficient particulars, by plan or otherwise, to identify on the *"^ 
ordnance map the land to which the caution relates. 

89. In the case of a manor or an advowson or other incor- 
poreal hereditament, the names of the county and parish or 
place and such other particulars (if any) as the registrar may 
deem necessary shall be furnished. 

90. The statutory declaration in support of the caution 
shall be in form 15 in the first schedule hereto, and shall be 
delivered with the caution. 

91. The period to be limited by the notice to be served 
on the cautioner under section 62 of the Act of 1875 shall 
be fourteen days, or such other period (not being less than 
seven days) as the registrar may under special circumstances 
direct. The notice shall be in form 16 in the first schedule 
hereto. 

92. The caution may at any time be withdrawn in respect 
of the whole or any part of the land to which it relates upon 
an application for that purpose in form 17 in the first schedule 
hereto, signed by the cautioner or his solicitor, or the person 
entitled to the benefit of the caution or his solicitor. Where 
the withdrawal is in respect of a part only of the land the 
application shall refer to, and be accompanied by, sufficient 
particulars, by plan or otherwise, to identify on the ordnance 
map the part to which the withdrawal relates. 

93. At any time after the notice required by section 62 of 
the Act of 1875 has been served, the cautioner may, by writing 
signed by himself or his solicitor, consent to the registration, 
and the consent may be either absolute or conditional on some 
special entry being made on the register. 

94. The registrar may, if he think fit, allow any person 
interested in the land to inspect the caution and the statutory 
declaration lodged in support of it. 

Crown land, Copyhold land. 

Crown lands. 1875, ss. 

66. With respect to land or any estate, right, or interest 
in land vested in Her Majesty, her heirs or successors^ either in 
right of the Crown or of the Duchy of Lancaster, or otherwise, 
or vested in any public officer or body in trust for the public 
service, the public officer or body haviug the management 
thereof (if any), or, if none, then such person as Her Majesty 
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i875,ss. Jier heirs or siucessors^ may by writiug under her or their sign 
^'^' manual appoint^ may represent the owner of such land, estate, 
right or interest for all the purposes of this Act, and shall be 
entitled to such notices, and may make and enter any such 
application or cautions, and do all such other acts, as any 
owner of land, or of any estate, right, or interest therein (as 
the case may be) is entitled to receiye, make, enter, or do 
under this Act ; and with respect to land or any estate, right, 
or interest in land belonging to the Duchy of Cornwall, such 
person as the Duke of Cornwall for the time being, or as the 
personage for the time being entitled to the revenues and 
possessions of the Duchy of Cornwall, may in writing appoint, 
may act as and represent the owner of such land, estate, right, 
or interest for all the purposes of this Act, and shall be 
entitled to receive such notices, and may make and enter 
any such application or cautions, and do all such other acts 
as any owner of land or of any estate, right, or interest in land 
(as the case may be) is entitled to make, enter, or do under 
this Act. 

Words in italics repealed by S. L. Rev. (No. 2) Act, 1893. 

66. If it appears to the registrar that any land, application 
for registration whereof is made to him, comprises land below 
high-water mark at ordinary spring tides, he shall not register 
the land unless and until he is satisfied that at least one 
month's notice in writing of the application has been given 
to the Board of Trade; and in case of land in the county 
palatine of Lancaster, also to the proper officer of the Duchy 
of Lancaster ; and in case of land in the counties of Cornwall 
or Devon, also to the proper officer of the Duke of Cornwall ; 
and in all other cases also to the Commissioners of Her 
Majesty* 8 Woods, Forests, and Land Revenues. 

[This section shall not apply to registration with a pos« 
sessory title.] 

Words in italics repealed by S. L. Rev. (No. 2) Act, 1893. 
Paragraph in brackets added by 1897, sched. 1. 

As to proceedings on and before registration. 

67. If it appears to the registrar that any land, application 
for registration whereof is made to him, comprises land of 
freehold tenure and also land of a tenure other than freehold 
intermixed and undistinguishable, he may, notwithstanding 
anything in this Act, register the land, but he shall enter 
notice on the register in such manner as he thinks fit of the 
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facts relating to the tenure of the land, and the tenure of the 1875, ^• 
portion of the land other than freehold shall remain unaffected ^S®?- 
by the registration. 

Freehold intermixed with copyhold land. 1903, r. 

87. 
87. Where it is uncertain whether land proposed to be 

registered is of freehold or of copyhold tenure, a note shall 

be entered in the register to the effect that it is doubtful 

whether the land is of freehold or of copyhold tenure, and 

that the registration is made without prejudice to any right 

that may arise if it is subsequently ascertained that the land 

is of copyhold tenure. 

Trustees, Limited owners, Part owners. 

m 

68. Any person holding land on trust for sale, and any 1875, s. 
trustee, mortgagee, or other person having a power of selling ^' 
land, may authorize the purchaser to make an application to 
be registered as first proprietor with any title which a pro- 
prietor is authorized to be registered with under this Act, and 
may consent to the performance of the contract being condi- 
tional on his being so registered, or may himself apply to be 
registered as such proprietor with the consent of the persons 
(if any) whose consent is required to the exercise by the 
applicant of his trust or power of sale ; and the amount of all 
costs, charges, and expenses properly incurred by such person 
in or about such application shall in all cases be ascertained 
and declared by the registrar, and shall be deemed to be 
costs, charges, and expenses properly incurred by such person 
in the execution of his trust or in pursuance of his power; 
and such person may retain or reimburse the same to himself 
out of any money coming to him under the trust or power, 
and he shall not be liable to any account in equity in respect 
thereof. 

Part II. X897, s». 

6,15. 

Amendments of the Land Transfer Act, 1875. 

6.— (1.) Settled land may (at the option of the tenant for 
life) be registered either in the name of the tenant for life, or, 
where there are trustees with powers of sale, in the names of 
those trustees, or, where there is an overriding power of ap- 
pointment of the fee simple, in the names of the persons in 

whom that power is vested. 

2 A 
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1897, ss. (2.) There shall also be entered on the register such re- 

* '^' strictions or inhibitions as may be prescribed, or may be 
expedient, for the protection of the rights of the persons 
beneficially interested in the land. 

(3.) Where land already registered is assured to the uses 
of a settlement, the instrument of transfer may be in a 
specially prescribed form, which shall operate as a conveyance 
to the uses of the settlement, and it shall be the duty of the 
trustees of the settlement (if any) to concur in the instrument, 
and to apply for the entry on the register of the proper re- 
strictions or inhibitions under this section. If there are no 
such trustees, the registrar shall inquire into the terms of the 
settlement, and shall enter on the register such restrictions 
or inhibitions as may be prescribed, or as appear to him to be 
in accordance with this section. 

(4.) On the death of a tenant for life, registered as pro- 
prietor of settled land, it shall be the duty of the trustees of 
the settlement (if any) to apply for the registration of his 
successor or successors, with such restrictions or inhibitions 
(if any) as may be in accordance with this section. If the 
trustees neglect to apply or if there are no such trustees, the 
registrar shall proceed under the forty-first section of the prin- 
cipal Act in such manner as may be prescribed. 

(5.) Where a settlement is created by the will of, or other- 
wise arises in consequence of the death of, a sole registered 
proprietor of land or of an undivided share in land, it shall 
be the duty of his personal representatives to apply for the 
registration of the person entitled to be registered as pro- 
prietor, and for the entry on the register of proper restrictions 
or inhibitions in accordance with this section. 

(6.) The settlement, or an abstract or copy thereof, may 
be filed in the registry for reference in the prescribed manner, 
but such filing shall not affect a purchaser or mortgagee for 
value from the registered proprietor with notice of its pro- 
visions, or entitle him to call for production of the settlement, 
or for any information or evidence as to its contents. 

(7.) The registered proprietor of settled land and all other 
necessary parties (if any) shall, on the request, and at the 
expense, of any person entitled to an estate, interest, or 
charge conveyed or created for securing money actually 
raised at the date of such request, charge the land in the 
prescribed manner with the payment of the money so raised, 

(8.) Subject to the maintenance of the right of the regis- 
tered proprietor to deal by registered disposition, or by way 



a 68J TRUSTEES, LIMITED OWNERS, ETC. 355 

of mortgage by deposit, with any land whereof he is registered ^^897, ss. 
as proprietor, the estates, rights, and interests of the persons ' 
for the time being entitled under any settlement comprising 
the land shall be unaffected by the registration of that pro- 
prietor. 

(9.) A person in a iSduciary position may apply for, or concur 
in, or assent to, any registration authorized by this section, 
and, if he is a registered proprietor, may execute an instru- 
ment of transfer or charge in the prescribed form in favour 
of any person whose registration is so authorized. 

(10.) In this section the expressions "tenant for life," 
"settled land," "settlement," and "trustees of the settle- 
ment," have the same meaning as in the Settled Land Acts, 
1882 to 1890. 

16. — (1.) Where the incumbent of a benefice, and his suc- 
cessors are the registered proprietors of land — 

(i.) No disposition thereof shall be registered unless a 
certificate in the prescribed form shall be obtained — 
(a) in case of sales under the Parsonages Act, 1838^ 
or the Church Building Act, 1839, or any Acts 
amending or extending the same respectively, 
from Queen Anne's Bounty ; or 
(h) in case of sales under the Glebe Lands Act, 1888, 
or any. Acts amending or extending the same, 
from the Board of Agriculture ; or 
(c) in all other cases, from the Ecclesiastical Com- 
missioners, 
(ii.) No lien shall be created by deposit of the land cer- 
tificate, 
and an inhibition shall be placed on the register and on the . 
land certificate accordingly. 

The production of a certificate from any of the above- 
mentioned bodies shall be a sufficient authority to the regis- 
trar to register the disposition in question, and it shall be the 
duty of the proper body to grant such certificate in all cases 
in which the facts admit thereof. 

(2.) On the registration of the incumbent of a benefice and 
his successors as the proprietors of registered land, if it shall 
be certified by Queen Anne's Bounty, or shall otherwise 
appear, that such land was originally purchased by Queen 
Anne's Bounty or was otherwise appropriated or annexed by 
or with the consent or the concurrence of Queen Anne's Bounty 
to the benefice for the augmentation thereof, the registrar 
shall enter a note to that effect on the register. • 
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i>97> >•■ (3.) Where the incumbent of a benefice is entitled to 
' ^ indemnity under the proyisions of this Act, the money shall 
be paid to Queen Anne's Bounty and appropriated by them to 
the benefice. 

(4.) The term " benefice " in this section shall comprehend 
all rectories with cure of souls, Ticarages, perpetual curacies, 
donatives, endowed public chapels and parochial chapelries, 
and chapelries or districts belonging, or reputed to belong, 
or annexed, or reputed to be annexed, to any church or 
chapel. 



TS-w. 



"' Settled land. 



78. Application for registration of settled land may be 
made by any person capable of being registered as proprietor, 
with the consent of the other persons (if any) whose consent 
or concurrence is necessary to a sale by that person. 

79. Where application is made for registration with posses- 
sory title, a statement in writing of the proper restriction 
shall be left with the application, or the registrar shall be 
furnished with the information necessary to enable him to 
frame the proper restriction. 

80. In framing restrictions for the protection of settled 
land it shall not be the duty of the trustees or of the regis- 
trar to protect the interests of any person who would not have 
been a necessary party to a sale or mortgage thereof if the 
land had been unregistered ; but it shall be the duty of the 
trustees, or, if there are no trustees, of the registrar, to give 
notice of the restrictions to such of the beneficiaries (if any) 
as the registrar shall direct, and any such person can, if he 
desires (but at his own risk), lodge a caution or apply for an 
inhibition. 

81. The restrictions given in forms 6 to 12 in the first 
schedule hereto shall apply respectively to the various cases 
set forth in those forms, and may be modified according to 
circumstances as the parties may require and the registrar 
may deem fit. 

82. The settlement, whether consisting of one or of several 
documents, or a copy or abstract thereof, may be filed in the 
registry for safe custody and future reference. It shall not be 
referred to in the register, but shall be filed separately under 
the number of the title to which it relates. 
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Land held for charitable uses. S^fc''' 

83. The person or persons in whom is vested any land for 
the sale of which the consent of the Charity Commissioners is 
by statute required, and (where any land is vested in the 
Official Trustee of charity lands) the administering trustees 
of the charity, shall for the purposes of section 68 of the Act 
of 1875 be deemed to be trustees of the land with a power of 
sale, and the Charity Commissioners shall for the purposes of 
that section be deemed to be persons whose consent is required 
to the exercise of the power of sale, and may consent to an 
application made under that section accordingly. When the 
land is vested in the administering trustees they shall on an 
application made with such consent be registered as the 
first proprietors of it. When the land is vested in the Official 
Trustee of charity lands he shall be registered as the first 
proprietor of it, (1) on the production of a conveyance to him,^ 
or (2) on the production of an official copy of the order of the 
Court, or an order of the said Commissioners vesting the land 
in him, accompanied in either case by a conveyance (if any) 
to the administering trustees. The official trustee may also 
on an application showing that under some statute the land 
is vested in him, and the production of evidence that the 
requirements of such statute have been complied with, be 
registered as proprietor. In either case a restriction shall be 
entered in the register and in the land certificate in form 13 
in the first schedule hereto. 

84. The Charity Commissioners may, by a writing under the 
hand of their secretary, give a general consent to the regis- 
tration of lands held for charitable uses, or a consent limited 
to certain classes of cases, and upon such terms, as to notices 
restrictions and otherwise, as they may, with the concurrence 
of the registrar, think fit. 

85. Nothing in rules 83 and 84 shall apply to land held 
for charitable uses which can be sold without the consent of the 
Charity Commissioners. And if the Charity Commissioners, 
by a writing under the hand of their secretary, certify in any 
case that any land can be sold without their consent, such cer- 
tificate shall be conclusive for the purposes of registration. 

86. As regards land held for charitable uses which are solely 
educational, in rules 83, 84, and 85 the words "Board of 
Education " shall be deemed to be substituted for the words 

Charity Commissioners," but in rule 83 the words "said 
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Commissioners " shall nevertheless mean *• Charity Commis- 
sioners." 
1^, 8S. 69. Any two or more persons entitled for their own benefit, 
concurrently or successively, or partly in one mode and partly 
in another, to such estates, rights, or interests in land as 
together make up such an estate as would, if vested in one 
person, entitle him to be registered as proprietor of the land, 
may (subject as in this Act mentioned with respect to the number 
of persons to he registered in respect of tlie same land\ apply to 
the registrar to be registered as joint proprietors, in the same 
manner and with the same incidents, so far as circumstances 
admit, in and with which it is in this Act declared that any 
individual proprietor may be registered. 

Words in italics repealed, in effect, by 1897, s. 14(1), sched. 1 (repealin 
8. 83 (2)). 



Disclosure of Documents. 

70. Before the completion of the registration of any land 
in respect of which an examination of title is required, the 
vendor and his solicitor, in cases where the applicant is a 
person who has contracted to buy such land, and in all other 
cases the applicant for registration and his solicitor, shall each, 
if required by the registrar, make an affidavit or declaration 
that to the best of his knowledge and belief all deeds, wills, 
and instruments of title, and all charges and incumbrances 
affecting the title to the land which is the subject of the appli- 
cation, and all facts material to such title, have been disclosed 
in the course of the investigation of title made by the registrar. 
The registrar may require any person making an affidavit or 
declaration in pursuance of this section to state in his affidavit 
or declaration what means he has had of becoming acquainted 
with the several matters referred to in this section ; and if the 
registrar is of opinion that any further or other evidence is 
necessary or desirable, he may refuse to complete the registra- 
tion until such further or other evidence is produced. 

71. When an application has been made to the registrar 
for the registration of any land, if any person has in his pos- 
session or custody any deeds, instruments, or evidences of title 
relating to or affecting such land, to the production of which 
the applicant, or any trustee for him is entitled, the registrar 
may require such person to show cause, within a time limited, 
why he should not produce such deeds, instruments, or evidences 
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of title to the registrar, or otherwise, as the registrar may 1875, ss. 
deem fit ; and, unless cause is shown to the satisfaction of the ^^^ 
registrar within the time limited, such deeds, instruments, and 
evidences of title may be ordered by the registrar to be pro- 
duced at the expense of the applicant, at such time and 
place, and in such manner, and on such terms as the registrar 
thinks fit. 

Any person aggrieved by any order of the registrar under 
this section may appeal in the prescribed manner to the court, 
which may annul or confirm the order of the registrar with or 
without modification. 

If any person disobeys any order of the registrar made in 
pursuance of this section, the registrar may certify such dis- 
obedience to the court, and thereupon such person, subject to 
such right of appeal as aforesaid, may be punished by the 
court in the same manner in all respects as if the order made 
by the registrar were the order of the court. 

72. A person shall not be registered as proprietor of land 
until, if required by the registrar, he has produced to him 
such documents of title as will in the opinion of the registrar, 
when stamped or otherwise marked, give notice to any pur- 
chaser or other person dealing with such land of the fact of 
the registration, and the registrar shall stamp or otherwise 
mark the same accordingly, or until he has otherwise satisfied 
the registrar that the fact of such registration cannot be con- 
cealed from a purchaser or other person dealing with the land. 

[In the case of registration with a possessory title, the 
registrar may act on such reasonable evidence as may be pre- 
scribed as to the suflSciency of the documents produced, 
and as to dispensing with their production in special 
circumstances.] 

Paragraph in brackets added by 1897, sched. 1. 



Costs. 

73. All costs, charges, and expenses that are incurred by 
any parties in or about any proceedings for registration of 
land shall, unless the parties otherwise agree, be taxed by the 
taxing officer of the Court of Chancery as between solicitor 
and client, but the persons by whom and the proportions in 
which such costs, charges, and expenses are to be paid shall 
be in the discretion of the registrar, and shall be determined 
according to orders of the registrar, regard being had to the 
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1875,88. following provision; namely, that any applicant under this 
^"^^ Act, is liable prima facie to pay all costs, charges, and expenses 
incurred by or in consequence of his application, except in a 
case where parties object whose rights are sufiBciently seenred 
without their appearance, or where any costs, charges, 01 ex- 
penses are incurred unnecessarily or improperly, and subject 
to this proviso, that any party aggrieved by any order of the 
registrar under this section may appeal in the prescribed 
manner to the court, which may annul or confirm the order of 
the registrar, with or without modification. 

If any person disobeys any order of the registrar made in 
pursuance of this section, the registrar may certify such dis- 
obedience to the court, and thereupon such person, subject to 
such right of appeal as aforesaid, may be punished by the 
court in the same manner in all respects as if the order made 
by the registrar were the order of the court. 
1897, «• 10. Every person who (not being a barrister or a duly 

certificated solicitor, notary public, conveyancer, special 
pleader, or draftsman in equity) either directly or indirectly, 
for or in expectation of any fee, gain, or reward, draws or 
prepares any instrument of transfer or charge, or an applica- 
tion to register restrictive conditions, or to alter or discharge, 
or alter the priority of a registered charge, or any other pre- 
scribed instrument, shall incur a fine not exceeding fifty 
pounds, which shall be recoverable before a court of summary 
jurisdiction in manner provided by the Summary Jurisdiction 
Acts. 

Provided that this section shall not extend to — 

(a) any public oflScer drawing or preparing instruments 
and applications in the course of his duty ; or 

(b) any person employed merely to engross any instrument 
or application. 



'903. rr. Costs. 

• * 334. All costs incurred in any proceeding in the registry 

shall be in the discretion of the registrar, having regard to the 
provisions as to costs contained in the Acts and these Rules ; 
and shall, unless the parties otherwise agree, be taxed as the 
registrar shall direct by the taxing officers of the Supreme 
Court. Any order made by the registrar as to costs may be 
enforced in the mode provided by section 73 of the Act of 1875 
with respect to costs, charges, and expenses incurred in or 
about proceedings for registration of land. 
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335. All costs of and incident to the examination and proof X903» rr, 
of title (including fees of counsel when not provided to be f^elfsl. 
borne by the registry) and the costs of all searches and 
inquiries in relation to the title shall be paid by the applicant. 

336. The remuneration of solicitors in, or incidental to, or 
consequential on the registration of land and transactions in 
the registry shall.be regulated in the matters hereinafter 
mentioned as follows : — 

(A.) For the registration of freehold or leasehold land with 
an absolute or qualified title, or the registration of leasehold 
land with a good leasehold title : — 

(i.) Where the title has been deduced or investigated by 
the solicitor on the occasion of a sale purchase or 
mortgage inducing registration, or where a good 
leasehold title is registered in the name of the 
original lessee, or where a transfer is made from 
the register kept under the Land Registry Act, 
1862, the Eemuneration Order, 1882, excepting 
Part I. of schedule I. to that Order, shall regulate 
the remuneration, 
(ii.) In cases not otherwise provided for, the remunera- 
tion shall be that prescribed in Part I. of the 
second schedule hereto. 
(B.) For the registration of freehold or leasehold land with 
a possessory title : — 

(L) Where the solicitor has acted for the applicant on 
the occasion of 

(a) a purchase of freehold or leasehold land 

inducing registration, or 

(b) a grant of a lease inducing registration, 
one guinea for every £1000, or part of £1000, in 
value, with a maximum fee of ten guineas. 

(ii.) In cases not otherwise provided for, the remunera- 
tion shall be that prescribed in Part II. of the 
second schedule hereto. 
(C.) For every completed transfer, charge, exchange, or 
partition of registered land or of a registered charge : — 

(i.) Where no title outside the register is investigated, 
the remuneration shall be that prescribed in 
Part II. of the second schedule hereto. 

(ii.) Where title outside the register is investigated, 
the Remuneration Order, 1882, excepting Part I. 
of schedule I. to that Order, shall regulate the 
remuneration for the preparation and investigation 
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1903, rr. of the title and for completing the transaction on 

S^i the register. 

(D.) In applying the scales in the second schedule hereto 
and in paragraph (B.) of this rule to the entry of the original 
grantee of freehold land wholly or partly in consideration 
of a rent, or of the original lessee of leasehold land, the 
remuneration shall be calculated upon the yalue of the rent 
taken at 25 years' purchase^ plus the amount of the money 
payment or premium if any. Provided that the remuneration 
for registration, where no title is inyestigatedy shall not exceed 
the charges of the solicitor of the grantee or lessee under the 
Bemuneration Order, 1882, for perusal of the draft conveyance 
or lease and for completion. 

(E.) In all cases in which a solicitor would be entitled to 
charge under Part I. of schedule I. of the Bemuneration 
Order, 1882, for negotiating a sale, purchase, or loan, or for 
conducting a sale by auction, he shall be entitled to make the 
same charges in respect of a similar transaction respecting 
registered land. 

(F.) The remuneration hereby authori^sed shall not include 
the disbursements, extra work, business or proceedings which 
under section 4 of the Bemuneration Order, 1882, are not to 
be included in the remuneration prescribed by schedule I. to 
that Order. 

(G.) When a solicitor is concerned for the proprietor of 
land and also for a person taking a charge thereon, he is to be 
entitled to receive the charges of the solicitor of the person 
taking the charge, and one-half of those that would be allowed 
to the proprietor's solicitor up to £5000, and on any excess 
above £5000 one-fourth thereof. 

(H.) If the solicitor conducting the business acts on behalf 
of several parties having distinct interests proper to be sepa- 
rately represented, he is to be entitled to make for each such 
party after the first, an additional charge not exceeding £2 2$. 
in each case. 

(I.) In all cases to which the scales fixed herein or in the 
second schedule hereto apply, a solicitor may, before under- 
taking the business, by writing under his hand communicated to 
the client, elect that his remuneration shall be according to the 
Bemuneration Order, 1882, excepting schedule I. to that Order. 

(J.) In all transactions, the remuneration for which is not 
hereby provided for, the Bemuneration Order, 1882, excepting 
Part I. of schedule I. to that Order, shall regulate the 
remuneration of the solicitor. 
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The second schedule. 

Solicitor's remuneration. (Rule 336.) 

Part I. 

Scale of charges for iSrst registration with absolute or 

qualified title. 

For the first £1000 in value, 30s. per £100. 

For the second and third £1000, 20^. per £100. 

For the fourth and each subsequent £1000 up to £10,000, 
105. per £100. 

And for each subsequent £1000 up to £100,000, 5^. per 
£100. 

A minimum charge of £3 is to be made where the value is 
under £100, and a minimum charge of £5 where the value is 
£100 or over. 

Fractions of £100 under £50 are to be reckoned as £50. 

Fractions of £100 above £50 are to be reckoned as £100. 

Where the value exceeds £100,000, the charge is to be as 
on £100,000. 



334-336, 
ached. 2. 
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Part II. 

Scale of charges for (1) first registration with possessory title 
and (2) transfers, charges, exchanges, and partitions of 
registered land or a registered charge. 



Value of land or amount of charge. 



Not exceeding £1000 

Exceeding £1000 and not exceed- 
ing £20,000 

Exceedmg £20,000 and not exceed- 
ing £40,000 

Exceeding £40,000 



Scale of charges. 



10«. 6d, for every £100 or part of 

£100. 
£5 5«. for the first £1000 and £1 Is. 

for every suhsequent £2000 or part 

of £2000. 
£15 16«. for the first £20,000 and 

£1 Is. for every subsequent £4000 

or part of £4000. 
£21 for the first £40,000 and £1 Is. 

for every subsequent £10,000 or 

part of £10,000 up to a maximum 

of £2G 5s. 
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References to the Court. 

Z875, 8S. Doubtful questions arising on title. 

74-77. 

74. Whenever^ upon the examination of the title to any 

land the registrar entertains a doubt as to any matter of law 
or fact arising upon such title^ he may, upon the application 
of any party interested in such land refer a case for the 
opinion of any of Her Majesty's superior courts, with power 
for the court to direct an issue to be tried before any jury for 
the purpose of determining any fact; the registrar may also 
name the parties to such case, and the manner in which the 
proceedings in relation thereto are to be brought before the 
court to which such case is referred. 

75. The opinion of any court to whom any case is referred 
by the registrar shall be conclusive on all the parties to such 
case, unless the court before whom such case is heard permits 
an appeal to be had. 

76. Where any infants, married women, idiots, lunatics, 
persons of unsound mind, persons absent beyond seas, or persons 
yet unborn, are interested in the land in respect of the title to 
which any question arises as aforesaid, any other persons inte- 
rested in such land may apply to '^ the court," as defined by 
this Act, for a direction that the opinion of the court to whom 
the case is referred under this Act shall be conclusively binding 
on such infants, married women, idiots, lunatics, persons of 
unsound mind, persons beyond the seas, or unborn persons. 

77. The court as defined by this Act shall hear the allega- 
tions of all parties appearing before it. It may disapprove 
altogether of [qy, or] may approve, either with or without 
modification, of the directions of the registrar in respect to any 
case referred as to the title of land ; it may also, if necessary, 
appoint a guardian or other person to appear on behalf of any 
infants, married women, idiots, lunatics, persons of unsound 
mind, persons absent beyond seas, or unborn persons ; and if 
such court is satisfied that the interests of the persons labouring 
under disability, absent, or unborn, will be sufficiently repre- 
sented in any case, it shall make an order declaring that all 
persons, with the exceptions (if any) named in the order, are 
to be conclusively bound, and thereupon all persons with such 
exceptions (if any) as aforesaid, shall be conclusively bound by 
any decision of the court having cognisance of the case in 
which such persons are concerned. 
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Certificates. 

As to land certificates, office copies of leases, and certificates <^> "*• 

of charge. ^^ ' 

78. If any land certificate or office copy of a registered lease or 
certificate of charge is lost, mislaid, or destroyed^ the registrar may^ 
upon beiTig satisfied of the fact of such loss, mislaying, or destruc- 
tion, grant a netv land certificate or office copy (W certificate of charge 
in the place of the former one, 

Repealed by 1897, sched. 1. 

79. The registrar may, upon the delivery up to him up [sic'] 
of a land certificate or of an office copy of a registered lease or 
of a certificate of charge, grant a new land certificate or office 
copy of a lease or certificate of charge in the place of the one 
deliyered up. 

80. Any land certificate or certificate of charge shall be 
primd. facie evidence of the several matters therein contained, 
and the office copy of a registered lease shall be evidence of 
the contents of the registered lease. 

81. Subject to any registered estates, charges, or rights, the 
deposit of the land certificate in the case of freehold land, and 
of the office copy of the registered lease in the case of leasehold 
land, shall, for the purpose of creating a lien on the land to which 
such certificate or lease relates, be deemed equivalent to a deposit 
of the title deeds of the land. 

Bepealed by 1897, sched. 1. 

8. — (1.) So long as a land certificate, office copy of a jg^^ s. 8. 
registered lease, or certificate of charge, is outstanding, it shall 
be produced to the registrar on every entry in the register of 
a disposition by the registered proprietor of the land or charge 
to which it relates, and on every registered transmission or 
rectification of the register, and a note of every such entry, 
transmission, or rectification shall be officially endorsed on the 
certificate or office copy, and the registrar shall have the same 
powers of compelling the production of certificates and office 
copies as are conferred on him by sections one hundred and nine 
and one hundred and ten of the principal Act as to the pro- 
duction of maps, surveys, books, and other documents. 

(2.) Where a land certificate or office copy of a registered 
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1897, >• 8. lease has been issued, the vendor shall deliver it to the pur- 
chaser on completion of the purchase, or, if only a part of the 
land comprised in the certificate or office copy is sold, he shall, 
at his own expense, produce, or procure the production of, the 
certificate or office copy in accordance with this section for the 
completion of the purchaser's registration. Where the certificate 
or office copy has been lost or destroyed, the vendor shall pay 
the costs of the proceedings required to enable the registrar to 
proceed without it. 

(3.) A new land certificate, office copy of a registered lease 
or certificate of charge, shall not be granted by the registrar 
in place of a former certificate, or office copy, which has been 
lost or destroyed, unless the applicant has filed with the 
registrar a statutory declaration and such other evidence, if 
any, as the registrar may think necessary, stating the fact and 
circumstances of the loss or destruction of the former certificate 
or office copy, nor until at least one advertisement of the 
application in the London Oazeite and three advertisements 
in a London daily morning newspaper shall have been published 
at intervals of not less than seven days, and three advertise- 
ments in a local newspaper circulating in the district in which 
the land is situate, and such indemnity (if any) given as the 
registrar shall think fit. 

(4.) Where a transfer of land is made by the registered 
proprietor of a charge, in exercise of the power of sale conferred 
by the charge, it may be registered, and a new land certificate 
may be issued to the purchaser, without production of the 
former land certificate, but the certificate of charge (if any) 
must be produced or accounted for in accordance with this 
section. Subject to any stipulation to the contrary the pro- 
prietor of a registered charge shall not be entitled to have 
custody of the land certificate, or to require a land certificate 
to be applied for. 

(5.) (i.) On the first registration of freehold or leasehold 
land, and on the registration of a charge, a land 
certificate, office copy of the registered lease, or 
certificate of charge, as the case may be, shall be 
prepared, and shall either be delivered to the 
registered proprietor or deposited in the registry as 
the said proprietor may prefer ; 
(ii.) If so deposited in the registry it shall be officially 
endorsed from time to time, as in this section provided, 
with notes of all subsequent entries in the register 
affecting the land or charge to which it relates ; 
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(iii.) The registered proprietor may at any time apply 1897, s. 8. 
for the delivery of the certificate or office copy to 
himself or to such person as he may direct, and may 
at any time again deposit it in the land registry ; 
(iy.) The preparation, issue, endorsement, and deposit 
in the registry of the certificate or office copy shall 
be effected without cost to the proprietor. 
(6.) The registered proprietor of any freehold or leasehold 
land or of a charge may, subject to any registered estates, 
charges, or rights, create a lien on the land or charge by 
deposit of the land certificate or office copy of registered lease, 
or certificate of charge ; and such lien shall, subject as afore- 
said, be equivalent to a lien created by the deposit of title 
deeds or of a mortgage deed of unregistered land by an owner 
entitled in fee simple or for the term or interest created by 
the lease for his own benefit, or by a mortgagee beneficially 
entitled to the mortgage. 

Some obvious errors in punctuation, and in numeration of sub-sections 
have been corrected. 



Certificates. 1903, rr. 

258-268, 

258. A land certificate shall be in form 66 in the first ^3-2Si. 
schedule hereto and the land registry seal shall be affixed to it. 

It shall be made up in divisions, corresponding to the divisions 
of the register, so as to leave room for the addition thereto of 
subsequent entries in the register. For this purpose fresh 
pages may be added to the certificate from time to time as 
may be necessary. 

259. A certificate of charge shall certify the registration of 
the charge and shall contain (1) an office copy of the charge, 
(2) a description (if no description is contained in the charge) 
of the land affected, (3) the name and address of the registered 
proprietor of the charge, and (4) a list of the prior incum- 
brances (if any) appearing on the register. There shall also 
be added such further particulars, if any, as the registrar shall 
think fit and the land registry seal shall be affixed to it. Notes 
of subsequent dealings affecting the charge shall from time to 
time be entered on the certificate. 

260. Where an office copy of an entry in the register or of 
the filed plan of the land or of any document filed in the 
registry is annexed to any certificate, it shall for the purposes 
of section 80 of the Act of 1875 be deemed to be contained in 
the certificate itself. 
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1903, rr. 261. Any one of two or more persons registered as tenants 

2^-251! ^^ common of land or of a charge may, at his option, have a 

separate certificate. Only one certificate shall be issued unless 

there be a request for two or more. 

262. Whenever a certificate is delivered out of the registry 
a receipt shall be signed by the recipient. 

263. Except in the cases mentioned in section 8, sub- 
sections 3 and 4 of the Act of 1897> and in cases falling under 
rules 152 and 164 no new certificate shall be issued unless the 
existing certificate is delivered up to the registrar to be 
cancelled. 

264. Where a certificate is required to be produced to the 
registrar but cannot be produced at the registry without dis- 
proportionate trouble, expense, or delay, the registrar may 
authorize an officer of the registry, or a solicitor, to inspect it 
elsewhere, at the expense of the applicant, and to make the 
proper endorsement (if any) thereon, and to authenticate the 
same on behalf of the registry. 

265. On any application for registration made by or with 
the consent of the registered proprietor of the land or of a 
charge or incumbrance, the registrar may require the pro- 
duction of the land certificate or certificate of charge or in- 
cumbrance, and may refuse to proceed with the application 
until the certificate is produced. 

266. When a certificate is produced on the closing of a 
title or the discharge of a charge or incumbrance, it shall be 
retained in the registry and cancelled. 

267. The registrar shall have power to retain a certificate 
produced under section 8 of the Act of 1897 for the purpose 
of making an entry thereon. On the registration of any 
transaction for which the production of a land certificate or 
certificate of charge is required, the certificate shall, before it 
is re-issued, be made to correspond with the register. 

268. A certificate may be deposited in the registry with 
written directions that it is to be held for a specified purpose 
only. Subject to rule 267 a certificate so deposited shall not 
be used, or be deemed to be in the registry for any other 
purpose without the written consent of the person by whom 
such directions were given, or his successor in title or his 
solicitor. 
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Notice of deposit of certificate. 1903, rr. 

243-251. 

243. Any person with whom a land certificate or certificate 
of charge is deposited as security for money may by registered 
letter, or otherwise in writing, give notice to the registrar of 
such deposit, and of his name and address ; and shall describe 
(by reference to the county and parish or place and number 
of the title) the land to which the certificate relates, and on 
receipt of such notice the registrar shall enter the same in the 
charges register, and shall give a written acknowledgment of 
its receipt. Such notice shall operate as a caution under 
section 53 of the Act of 1875. 

244. A person applying for registration as proprietor of 
land or of a charge may, whether the land or charge is already 
registered or not, create a lien on the land or charge equivalent 
to that created by the deposit of a certificate by giving notice 
in writing, signed by himself, to the registrar, that he intends, 
to deposit the land certificate or certificate of charge when 
issued with another person as security for money. 

245. The notice of such intended deposit shall state the 
name and address of the person with whom the certificate is 
to be deposited, and shall describe the land or charge to which 
the certificate relates by reference to the county and parish or 
place and number of the title or (in the case of unregistered 
land), by reference to the deed or document by which the land 
was last dealt with, or otherwise to the satisfaction of the 
registrar. On receipt of such notice the registrar shall enter 
the same in the register and give a written acknowledgment 
thereof. 

246. A notice of intended deposit shall operate as a caution 
under section 53 of the Act of 1875. The certificate shall, 
when issued or re-issued, be delivered by the registrar to the 
person named in that behalf in the notice. 

247. Notice of deposit or intended deposit of a certificate 
shall not be entered while another such notice is on the register, 
nor as to part only of the land or charge to which the certificate 

relates. 

248. If while a notice of deposit or intended deposit is on 
the register the certificate is left in the registry for any purpose, 
it shall be dealt with notwithstanding the notice, and shall 
be returned to the person leaving it or as he may in writing 

direct. 

249. So long as a notice of such deposit is on the register 

2 B 
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1903, rr. no new certificate shall be issued under section 8 sub-section 3 
of the Act of 1897, nor shall any new certificate be issued under 
sub-section 4 of the same section on a sale under a charge 
subsequent in priority to the notice of deposit without notice 
similar to that under a caution. 

250. The notice of deposit may be withdrawn from the 
register on a written request signed by the person who gave 
such notice, or his successor in title ; or, when such person 
consents in writing, on a request signed by the registered pro- 
prietor of the land or charge : accompanied in each case by the 
land certificate, or certificate of charge. 

261. The lien created by the deposit of a certificate or by 
notice to the registrar under rule 244 shall be subject to any 
unregistered estates, rights, or interests protected by caution 
or other entry on the register at the time of the creation of 
the lien, and in the case of good leasehold qualified or pos- 
sessory title, to estates rights and interests excepted from the 
effect of registration. 



Special Glasses of Land. 

1875, s. Special hereditaments. 

82. 

82. The registrar may register the proprietor of any ad- 
vowson, rent, tithes impropriate, or other incorporeal heredita- 
ment of freehold tenure, enjoyed in gross, also the proprietor of 
any mines or minerals where the same have been severed from 
the land, in the same manner and with the same incidents in 
and with which he is by this Act empowered to register land, 
•or as near thereto as circumstances admit. 

The registrar may also in the prescribed manner regbter 
any fee farm grant, or other grant, reserving rents or services 
to which the fee simple estate in any freehold land about to 
be registered or registered may be subject, with such par- 
ticulars of the land or services, and the conditions annexed 
to the non-payment or non-performance or otherwise of such 
rent and services as may be prescribed, and any record so made 
shall be conclusive evidence as to the rents, services, and con- 
ditions so recorded, and sucli fee simple estate as last aforesaid 
shall be subject thereto accordingly. 

Words in italics repealed by 1897, sclied. 1, 
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Manors, adyowsons, rents, tithes, and other incorporeal here- <903» it. 
ditaments, mines and minerals severed from the land, ^^'^' 
cellars, flats, and similar hereditaments, and undivided 
shares in land. 

71. Application for registration of manors, advowsons, rents, 
tithes, or other incorporeal hereditaments, mines and minerals 
severed from the land, cellars, flats, and other similar heredita- 
ments, and nndivided shares in land, shall be made according 
to the rules above prescribed in the case of absolute and pos- 
sessory titles respectively, and shall be proceeded with in the 
same manner subject only to such modifications as the nature 
of the case may require and the registrar may approve. 

72. On the registration of a manor the applicant shall leave 
in the registry a plan of the lands (if any) alleged to be the 
demesne lands of the manor, other than lands held by copy of 
court roll. 

73. On the registration of a rent or tithes or rent charge in 
lieu of tithe the applicant shall leave in the registry, with the 
application, a plan of the lands out of which they are issuing, 
so far as they can be conveniently identified and described, 
or such other information as may be necessary for identifying 
such lands, so far as practicable, on the ordnance map. 

74. On the registration of mines and minerals severed from 
the land, a plan showing as accurately as is practicable the 
surface under which the mines and minerals lie shall be 
deposited in the registry, together with such other plans, sec- 
tions, and further descriptions (if any) as the registrar may 
deem necessary for the purpose of identifying such mines and 
minerals, and also together with full particulars of any appur- 
tenant rights of access, or rights incidental to the working of 
the mines and minerals that may be subsisting and intended 
to be entered in the register. 

75. On the registration of a proprietor of a flat or floor, or 
part of a flat or floor, of a house or of a cellar or tunnel or 
other underground space apart from the surface, a plan shall 
be furnished of the surface under or over which the tenement 
to be registered lies, and such further verbal or other descrip- 
tion as the registrar may deem necessary, together with notes 
of any appurtenant rights of access, in common with others 
or not, or obligations afiecting other tenements for the benefit 
of the tenement the title to which is being registered. 

76. Before completing any registration under rules 74 and 
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1903, rr. 75 with an absolute, qualified, or good leasehold title, notices 
shall be given in the case of mines and minerals to the ownera 
and to the occupiers of the land under which they lie, and in 
the case of cellars, flats, and other similar hereditaments to the 
owners and to the occupiers of the otber tenements immediately 
above and below and (where in the same building) adjoining 
laterally to the tenement which is the subject of the applica- 
tion, and to such other persons (if any) as the registrar may 
direct. 

77. On the registration of two or more persons as pro- 
prietors of undivided shares in land, the registration shall b» 
made under one title, unless the registrar shall otherwise 
direct, and the share held by each proprietor shall be specified 
in the proprietorship register. If the shares are registered 
under separate titles, the share to which each title relates 
shall be stated in the property register. 

Trustees, Undivided Shares, Co-proprietors, 

Duties, Description. 

187s, & General provisions. 

83, sub.- 

83. The following enactments shall be made with respect 
to registration of title : — 

(1.) Tliere shall not he entered on the register or he receivable 

hy the registrar^ any notice of any trusty implied, 

express, or constructive ; 

Repealed, and the following substituted, by 1897, schod. 1. 

[Neither the registrar nor any person dealing with re- 
gistered land or a charge shall be affected with notice 
of a trust, express, implied, or constructive; and 
references to trusts shall, as far as possible, be ex- 
cluded from the register ;] and 
(2.) No person shall he registered as proprietor of any un- 
divided share in any land or charge, and a number 
of persons exceeding the prescribed nuniber sJiaU not 
he registered as proprietors of the same land or charge ; 
and if the number of persons showing title exceeds such 
prescribed number, sv^h of them not exceeding the pre» 
scribed number as may be agreed upon, or as the regis- 
trar may in case of difference decide, sJidll be registered 
as proprietors ; and 

Repealed by 1897, a. 14 and schcd. 1. 



ss. 1-3. 
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(3.) Upon the occasion of the registry of two or more 1875, s. 
persoDs as proprietors of the same land or of the g|' j^^. 
same charge, an entry may, with their consent, be 
made on the register, to the eflfect that when the 
number of such proprietors is reduced below a cer- 
tain specified number, no registered disposition of 
such land or charge shall be made, except under the 
order of the court [or of the registrar, after inquiry 
into title, subject to an appeal to the court. 
Subject to general rules, wherever registered land or a 
charge is to be entered in the names of two or more 
joint proprietors, the registrar shall mate such entry 
under this sub-section as may be prescribed, unless 
it is shown to his satisfaction that the joint pro- 

' prietors are entitled for their own benefit ; ] and 

Words in italics repealed, and words in brackets added, by 1897, sched. 1. 

Entry restraining a disposition by a sole surviving proprietor. 1903, rr. 

224, 225. 

224. An entry under section 83, sub-section 3, of the Act 
of 1875 shall be in form 57 in the first schedule hereto, and 
need only be made where the deed or instrument, by virtue of 
which the joint proprietors are registered, shows an intention 
that the survivor of them shall not have power to dispose of the 
land or charge, or where the registrar for any special reason con- 
siders that such an entry would be desirable. Such an entry 
may at any time be made with the consent of the joint proprietors. 

225. When such an entry has been made and the joint 
proprietors have been reduced to the number specified therein, 
the registrar shall, before entering on the register any dispo- 
sition by the registered proprietor, require the production of 
the equitable title ; and may give such notices to the persons, 
or some or one of the persons, equitably entitled as he may 

deem expedient. 

(4.) Where land is registered in the names of husband and 1875, s. 
wife as co-proprietors, no registered disposition ofgl/^^g." 
such land shall take place until the wife, if alive, 
has been examined in the prescribed manner and 
has assented to such disposition after full explana- 
tion of her rights in the land and of the effect of 
the proposed disposition ; 
[This sub-section shall not apply to the case of any woman 
married on or after 1st January, 1883, or to any property to 
which a married woman is entitled for her separate use ; ] and 
Paragraph in brackets added by 1897, sched. 1. 
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>^5> ^ (5.) Registei^ed land shall be described in such manner as the 

8S. 4-8. " registrar thinks best caletdated to secure accuracy ^ but 

such description shall not be conducive as to the boun- 
daries or extent of the registered land ; and 
(6.) No alteration shall be made in the registered description 
of land, except under the order of the court or by way 
of explanation ; but this provision shall not be con- 
strued to extend to registered dealings with registered 
land in separate parcels by the registered description 
although such land was originally registered as one 
estate; and 

Repealed by 1897, s. Hand sched. 1. 

(7.) Previously to registering any proposed purchaser as 
first proprietor of any land or to registering any 
disposition of land, it shall be the duty of the 
registrar to ascertain that all such stamp duties 
have been satisfied as would be payable if the land 
had been conveyed by an unregistered disposition 
to such proposed purchaser, or the disposition to 
be registered had been an unregistered disposi- 
tion: 
(8.) The provisions of this Act with respect to the liability 
of registered laud to succession duty and to the 
grant of a certificate by the Commissioners of Inland 
Bevenue in respect of the exemption from succession 
duty, and to the notification of such exemption on 
the register, and to the effect of such notification, 
shall apply with the necessary variations to a regis- 
tered charge under this Act. 
J897f s- 14. — (1.) So much of section eighty-three of the principal 

Act as prohibits the registration of undivided shares, and limits 
the number of co-proprietors, and relates to the description, 
boundaries, and extent, and alteration of the description of 
registered land is repealed. 

(2.) Eegistered land shall be described in the prescribed 
manner by means of the ordnance map, together with such 
further verbal particulars (if any) as the applicant for regis- 
tration may desire, and the registrar, or the court, if the 
applicant prefers, may approve, regard being had to ready 
identification of parcels, correct description of boundaries, and, 
as far as may be, uniformity of practice. 



H 
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Maps and verbal descriptions of land. 1903, rr. 

269-282. 

269. The ordnance map, on the largest scale published, shall 
be the basis of all registered descriptions of land. 

270. The boundaries of the land shall be shown by an 
edging of red colour. Enlargements and explanatory notes 
may also be made where it is considered desirable to add them. 

271. Where for any reason a plan cannot in the opinion 
of the registrar be satisfactorily made at once, the registration 
may be completed provisionally without a filed plan— the 
property register defining the land as precisely as possible 
and the reference to the plan being omitted from the land 
certificate. A plan shall nevertheless be made as soon as 
practicable, and the property register shall then be altered 
accordingly and a corresponding alteration shall also be made 
on the land certificate at the same time or on the earliest 
opportunity afterwards. 

272. If it is desired to indicate on the filed plan, or other- 
wise to define in the register, the precise position of the 
boundaries of the land or any parts thereof, notice shall be 
given to the owners and occupiers of the adjoining lands, in 
each instance, of the intention to ascertain and fix the boun- 
dary, with such plan, or tracing, or extract from the proposed 
verbal description of the land as may be necessary, to show 
clearly the fixed boundary proposed to be registered ; and any 
question of doubt or dispute arising therefrom shall be dealt 
with as provided by these Bules. 

273. When the position and description of the boundaries 
of the land have been thus ascertained and determined, the 
necessary particulars shall be added to the filed plan and a 
note shall be made in the property register to the efiect that 
the boundaries have been fixed. The plan shall then be 
deemed to define accurately the fixed boundaries. 

274. Except in cases in which it is noted in the property 
register that the boundaries have been fixed, the map shall 
be deemed to indicate the general boundaries only. In such 
cases the exact line of the boundary will be left undetermined 
— as for instance whether it runs along the centre of a wall or 
fence, or its inner or outer face, or how far it runs within or 
beyond it ; or whether or not the land registered includes the 
whole or any portion of an adjoining road or stream. When a 
general boundary only is desired to be entered in the register, 
notice to the owners of the adjoining lands need not be given. 
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1903, rr. This rule shall apply notwithstanding that part or the whole 
of a wall, fence, road, stream, or other boundary is expressly 
included in or excluded from the title or that it forms the 
whole of the land comprised in the title. 

275. Where, and so far as, physical boundaries or boundary 
marks do not exist, the fullest available particulars of the 
boundaries shall be added to the plan. 

276. A plan shall not be accepted for registration until it 
has been approved by an officer of the registry, or by such 
other person as the registrar shall authorize for the purpose. 

277. When the necessary plan cannot be prepared without 
a revision of the ordnance map, the officers of the registry 
shall, if required by the applicant, make the necessary revision. 
In districts where registration of title is compulsory, the 
revision shall be made without charge. 

278. When an applicant desires to enter any verbal parti- 
culars or description of land on the register, they shall be 
submitted to the registrar for his approval. Such particulars 
shall contain a reference to the filed plan of the land, and shall 
be compared therewith by an officer of the registry. 

279. When such particulars consist of or refer to a detailed 
list by schedule or otherwise of separate portions of the land, 
«ach portion so detailed shall be distinguished, if possible, by 
a number or other reference in the list and on the filed plan. 

280. In districts where registration of title is compulsory, 
the registrar shall be furnished by the local authorities with 
particulars of alterations of names and numbers of streets and 
houses from time to time made, for future reference ; and any 
correction of the register rendered necessary by such altera- 
tions may be made. 

281. Eenewal, revision, or correction of plans and verbal 
descriptions of land, may be made at any time on the applica- 
tion in writing of the registered proprietor, upon the produc- 
tion of such evidence and the giving of such notices as the 
registrar may deem necessary. 

282. The registrar shall decide any question arising on a 
conflict between the verbal particulars and the plan, but the 
plan shall prevail unless he otherwise directs. On such 
decision being given the particulars and plan shall be altered 
accordingly. 
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Restrictive Conditions. 

84. Where any land is about to be registered, or any 1875, s. 
registered land is about to be transferred to a purchaser for ^* 
valuable consideration, there may be registered as annexed 
thereto, subject to general rules and in the prescribed manner, 

a condition that such land or any specified portion thereof is 
not to be built on, or is to be or not to be used in a 
particular manner, or any other condition running with or 
capable of being legally annexed to land, and the first pro- 
prietor and every transferee, and every other person deriving 
title from him, shall be deemed to be affected with notice of such 
condition ; nevertheless, any such condition may be modified 
or discharged by order of the court, on proof to the satisfaction 
of the court that such modification will be beneficial to the 
persons principally interested in the enforcement of such 
condition. 

[Conditions may be annexed to land at any time, and the 
section shall apply to any restrictive condition capable of 
affecting assigns by way of notice.] 

Paragraph in brackets added by 1897, scbed. 1. 

Bestrictive conditions. 19031 r. 

223. 

223. An application to register restrictive conditions under 
section 84 of the Act of 1875 as amended by the Act of 1897, 
if made at any other time than on first registration or on a 
transfer, shall state the conditions to be registered, and shall 
be signed by the applicant ; and if he is not the registered 
proprietor of the land, by such proprietor also; and the 
signatures shftll be attested. The concurrence of the pro- 
prietor of a registered incumbrance or charge may be expressed 
in writing signed by him and attested, and an entry shall be 
made in the register of his concurrence. In the absence of 
such entry the proprietor of a prior charge or incumbrance 
shall b© unaffected by such conditions. A copy of the con- 
ditions or of the document containing them shall be delivered 
at the registry. 

Trustee Acts. 

85. All the provisions of the Trustee Act, 1850, and of any is^^^ s. 
Act amending the same, shall apply to land and charges ^5- 



378 ACTS AND RULES. [1875. 

1875, a, tegisteied under this Act, but this enactment shall not 
^ prejadice the applicability to such land and charges of any 

proYisions of snch Acts relating to land or choses in action. 

Indemnity of Registry Officers. 

^5> s- 86. The registrar shall not, nor shall the assistant registrar | 

nor any person acting under his authority, or under any order 
or general rule made in pursuance of this Act, be liable to any 
action, suit, or proceeding for or in respect of any act or matter 
bona fide done or omitted to be done in the exercise or 
supposed exercise of the powers of this Act, or any order or 
general rule made in pursuance of this Act. 

Married Women, Infants, etc., 

Corporations. 

X875, s- As to married women* 

87- 

87. Where a married woman, entitled for her separate U3e, 

and not restrained from anticipation, is desirous of giving any 

consent, or becoming party to any proceeding under this Act, 

she shall be deemed to be ^n unmarried woman, but when any 

other married woman is desirous of giving any consent, or 

becoming party to any proceeding under this Act she shall be 

examined in the prescribed manner, and it shall be ascertained 

that she is acting freely and voluntarily, and the court may, 

where it sees fit, appoint a person to act as the next friend 

of a married woman for the purpose of any proceeding under 

this Act, and may from time to time remove or change such 

next friend. 

i923t rr. Examinations of married women. 

338-340. 

338. When any married woman has to be examined in 
regard to any proceeding in the registry, the matter or thing 
to which her consent is to be given, or the act to be done by 
her, or the proceeding to be taken, shall be reduced into or 
stated in writing before the examination is made. 

339. The examination may be made by the registrar, or 
any ofiScer of the registry authorized by him in writing or by 
any person authorized by law to take acknowledgments of 
deeds by married women. 

340. When the examination is not made by the registrar 
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the person^ by whom it ia made, shall certify the result thereof i903» "*• 
to the registrar in writing in form 71 in the first schedule ^^ '^^' 
hereto, or to the like effect. And if such person is not an 
officer of the registry, the certificate shall be verified by a 
statutory declaration in form 72 in the same schedule, or 
to the like effect. 

As to infants and lunatics. 1875, s. 

88. 

88. Where any person who (if not under disability) might 
have made any application, given any consent, done any act, 
or been party to any proceeding in relation to any land or 
charge under this Act, is an infant, idiot, or lunatic, the 
guardian or committee of the estate respectively of such 
person may make such applications, give such consents, do 
such acts, and be party to such proceedings, as such person 
respectively, if free from disability, might have made, given, 
done, or been party to, and shall otherwise represent such 
person for the purposes of this Act ; where there is no guardian 
or committee of the estate of any such person as aforesaid, 
being in£ant, idiot, or lunatic, or where any person is of 
unsound mind or incapable of managing his affairs, but has 
not been found lunatic under an inquisition, it shall be lawful 
for the court to appoint a guardian of such person for the 
purpose of any proceedings under this Act, and from time to 
time to change such guardian. 

Corporations, etc. 1903, r. 

256* 

258. Where an application for registration as proprietors 
of land or of a charge is made by a corporation, or a body 
of trustees, in whom, as such, property from time to time vests, 
there shall be produced such evidence as the registrar directs 
of incorporation, or of the provisions under which the pro- 
perty so vests as aforesaid, as the case may be, and in either 
case of the power to deal with the land or charge. 



Notices. 

As to notices. 1875, ss. 

89-92. 

89. Every person whose name is entered on the register as 
proprietor of land or of a charge, or as cautioner, or as entitled 
to receive any notice, or in any other character, shall furnish 
to the registrar a place of address in the United Kingdom. 
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i^75» "s. 90. Every notice by this Act required to be given to any 
person shall be served personally, or sent through the post in 
a registered letter marked outside " 0£Sce of Land Registry," 
and directed to such person at the address furnished to the 
registrar, and unless returned, shall be deemed to have been 
received by the person addressed within such period, not less 
than seven days, exclusive of the day of posting, as may be 
prescribed. 

91. Her Majesty's Postmaster General shall give directions 
for the immediate return to the registrar of all letters marked 
as aforesaid, and addressed to any person who cannot be found, 
and on the return of any letter containing any notice, the 
registrar shall act in the matter requiring such notice to be 
given in manner prescribed. 

92. A purchaser for valuable consideration shall not be 
affected by the omission to send any notice by this Act 
directed to be given, or by the non-receipt thereof. 

1903, rr. Preparation and service of notices and summonses. 

32^326. 

322. All notices and summonses (not being applications to 
the Court) required to be given or served for any purpose 
shall be prepared on the official forms and under the stamp of 
the registry. If the service of the notices or summonses is 
personal, it shall be proved by statutory declaration ; if the 
service is through the post, it shall be made by registered 
letter, in conformity with section 90 of the Act of 1875 ; except 
in the case of notices under rule 118, which need not be 
registered. 

323. Every notice issued or sent by or through the registry 
(other than notices sent under rule 118) shall fix a time within 
which any act or step required by such notice to be done or 
taken thereunder is to be done or taken ; and shall state what 
will be the consequence of any omission to comply therewith. 
It shall also state in what manner and within what time any 
answer or objection or other communication arising out of such 
notice is to be made, and the address at or to which it is to be 
delivered or sent. All subsequent proceedings thereunder 
shall be conducted in accordance with these Bules ; and, so far 
as they do not apply, in such manner as the registrar shall 
direct. 

324. Every notice, sent through the post, shall unless 
returned by the Post Office, and in the absence of evidence 
of its actual delivery, be deemed to have been received by 
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the person addressed within seven days of its issue^ exclusive 1903, rr. 
of the day of posting, and the time fixed by the notice for 3^"3** 
taking any step thereunder is to be calculated accordingly. 
A copy of this rule shall be set out at the foot of or endorsed 
on each such notice. 

325. On the return by the Post Office of any letter con- 
taining any notice, the registrar may either require any further 
notice to be given, or may authorize substituted service of the 
notice ; or may proceed without notice, if, under the circum- 
stances, and having regard to these Bules, he shall think fit 
to do so. 

Addresses for service. 

326. The address of any person as entered in the register 
shall, unless he shall otherwise direct, be his address for service. 
Any person may, if he desires, have two addresses entered in 
the register, to each of which all notices and other communica- 
tions to him are to be sent. 

Specific Performance, Rectification, 

Indemnity. 

Specific performance. 1875, s& 

93-^. 

93. Where a suit is instituted for the specific performance 

of a contract relating to registered land, or a registered charge, 
the court having cognizance of such suit may by summons, or 
by such other mode as it deems expedient, cause all or any 
parties who have registered estates or rights in such land or 
charge, or have entered up notices, cautions, or inhibitions 
against the same, to appear in such suit, and show cause why 
such contract should not be specifically performed, and the 
court may direct that any order made by the court in such 
suit shall be binding on such parties or any of them. 

94. All costs incurred by any parties so appearing in a suit 
to enforce against a vendor specific performance of his contract 
to sell registered land or a registered charge shall be taxed 
as between solicitor and client, and unless the court otherwise 
orders, be paid by such vendor. 

Bcctification of the register. 

96. Subject to any estates or rights acquired by registration 
in pursuance of this Act, where any court of competent juris- 
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X875, ss. diction has decided that any person is entitled to any estate, 
93-V7' right, or interest in or to any registered land or charge, aad as 
a consequence of such decision such court is of opinion that a 
rectification of the register is required, such court may make 
an order directing the register to be rectified in such manner 
as it thinks just. 

96. Subject to any estates or rights acquired by registration 
in pursuance of this Act, if any person is aggrieyed by any 
entry made or by the omission of any entry from the register 
under this Act, or if default is made, or unnecessary delay 
takes place in making any entry in the register, any person 
aggrieved by such entry, omission, default, or delay may apply 
to the court in the prescribed manner for an order that the 
register may be rectified, and the court may either refuse such 
application with or without costs, to be paid by the applicant, 
or it may, if satisfied of the justice of the case, make an order 
for the rectification of the register. 

97. The registrar shall obey the order of any competent 
court in relation to any registered land on being served with 
such order or an ofiicial copy thereof. 

X903, rr. 151. When the power of disposing of registered land has, 

iSh aS3- by the operation of any statute or statutory power or by order 
of court or by paramount title, become vested in some person 
other than the registered proprietor (as, for instance, in the 
case of a deed poll executed under section 77 of the Lands 
Clauses Consolidation Act, 1845, or of a declaration vesting 
an estate contained in or umde under or by virtue of any 
statute, or of a sale by a mortgagee with a title paramount to 
the title registered) and the registered proprietor refuses to 
execute a transfer, or his execution of a transfer cannot be 
obtained, or can only be obtained after undue delay or expense, 
the registrar may, after due notice under these Kules to such 
proprietor, and on production of the land certificate, and such 
evidence as he may deem sufficient make such entry in or 
correction of the register as under the circumstances he shall 
deem fit. 

This rule applies also to charges : r. 174, p. 312. And see r, 152, p. 324. 

Formal alterations. 

253. The registrar may, from time to time make any 
formal alterations in the register as to any change in the 
name address or description of any registered proprietor or 
otherwise as he may deem proper. 
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As to fraud. 1875, s. 

98. 
98. Subject to the provisions in this Act contained with 

respect to registered dispositions for valuable consideration, 
any disposition of land or of a charge on land which if 
unregistered would be fraudulent and void, shall, notwith- 
standing registration, be fraudulent and void in like manner. 

7. — (1.) Where any error or omission is made in the 1897, ss. 
register, or where any entry in the register is made or pro- ^' ^^' 
cured by or in pursuance of fraud or mistake, and the error, 
omission, or entry is not capable of rectification under the 
principal Act, any person suffering loss thereby shall be 
entitled to be indemnified in the manner in this Act provided. 

(2.) Provided that where a registered disposition would if 
unregistered be absolutely void, or where the effect of such 
error, omission, or entry, would be to deprive a person of land 
of which he is in possession, or in receipt of the rents and 
profits, the register shall be rectified and the person suffering 
loss by the rectification shall be entitled to the indemnity. 

(3.) A person shall not be entitled to indemnity for any 
loss where he has caused or substantially contributed to the 
loss by his act, neglect, or default, and the omission to register 
a sufficient caution, notice, inhibition, or other restriction to 
protect a mortgage by deposit or other equitable interest, or 
any estate or interest created under section forty-nine of the 
principal Act, shall be deemed neglect within the meaning of 
this sub-section. 

(4.) Where the register is rectified under the principal Act 
by reason of fraud or mistake which has occurred in a regis- 
tered disposition for valuable consideration, and which the 
grantee was not aware of and could not by the exercise of 
reasonable care have discovered, the person suffering loss by 
the rectification shall likewise be entitled to indemnity under 
this section. 

(5.) The registrar may, if the applicant desires it, and 
subject to an appeal to the court, determine whether a right 
to indemnity has arisen under this section, and, if so, award 
indemnity. In the event of an appeal to the court, the 
applicant shall not be required to pay any costs except his 
own, even if unsuccessful, unless the court shall consider that 
the appeal is unreasonable. 

(6.) Where indemnity is paid for a loss, the registrar, on 
behalf of the Crown, shall be entitled to recover the amount 
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1897, ss. paid from any person who has caused or substantially con- 
^' ^'' tributed to the loss by his act, neglect, or default. 

(7.) A claim for indemnity under this section shall be 
deemed a simple contract debt, and for the purposes of the 
Limitation Act, 1623, the cause of action shall be deemed to 
arise at the time when the claimant knows, or but for his own 
default might know, of the existence of his claim. This 
section shall apply to the Crown in like manner as it applies 
to a private person. 

21. — (1.) For the purpose of providing indemnity payable 
under this Act, there shall be established an insurance fund 
to be raised by setting apart at the end of each financial year 
such portion of the receipts from fees taken in the land 
registry as the Lord Chancellor and the Treasury shall by 
order determine. 

(2.) The insurance fund shall be invested in such names 
and manner as the Treasury from time to time direct. 

(3.) If the insurance fund is at any time insufficient to pay 
indemnity for any loss chargeable thereon, the deficiency shall 
be charged on and paid out of the Consolidated Fund of the 
United Kingdom, or the growing produce thereof; but any 
sum so paid out of the Consolidated Fund, or the growing 
produce thereof, shall be repaid out of the money subsequently 
standing to the credit of the insurance fund. 

(4.) Accoimts of the fund shall be kept, and be audited as 
public accounts, in accordance with such regulations as the 
Treasury from time to time make. 



Criminal. 

1875, ss. 89. If in the course of any proceedings before the registrar 

99-103. or the court in pursuance of this Act any person concerned in 
such proceedings as principal or agent, with intent to conceal 
the title or claim of any person, or to substantiate a false 
claim, suppresses, attempts to suppress, or is privy to the 
suppression of any document or of any fact, the person so 
suppressing, attempting to suppress, or privy to suppression, 
shall be guilty of a misdemeanor, and upon conviction on 
indictment shall be liable to be imprisoned for a term not 
exceeding two years, with or without hard labour, or to be 
fined such sum not exceeding five hundred pounds as the 
court before which he is tried may award. 

100. If any person fraudulently procures, attempts to 
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fraudulently procure, or is privy to the fraudulent procure- 187s ss. 
ment of any entry on the register, or of any erasure from the ^^^^ 
register or alteration of the register, such person shall be 
guilty of a misdemeanor, and upon conyiction on indictment 
be liable to imprisonment for any term not exceeding two 
years, with or without hard labour, or to be fined such sum 
not exceeding five hundred pounds as the court before which 
he is tried may award; and any entry, erasure, or alteration 
so made by fraud, shall be void as between all parties or 
privies to such fraud. 

101. If any person in any a£Sdavit or declaration required 
or authorized to be made for any purpose under this Act, or 
any order or general rules made in pursuance thereof, wilfully 
makes a false statement in any material particular, he shall be 
guilty of a misdemeanor, and upon conviction on indictment 
shall be liable to imprisonment, with or without hard labour, 
for any term not exceeding two years, or to be fined such sum 
not exceeding five hundred poupds as the court before which 
he is tried may award. 

102. No proceeding or conviction for any act declared by 
this Act to be a misdemeanor shall affect any remedy which 
any person aggrieved by such act may be entitled to, either 
at law or in equity. 

103. Nothing in this Act contained shall entitle any person 
to refuse to make a complete discovery by answer in any legal 
proceeding, or to answer any question or interrogatory in any 
civil proceeding, in any court of law or equity, or in the courts 
of iMmkruptcy; but no answer to any such bill, question, or 
interrogatory shall be admissible in evidence against such 
person in any criminal proceeding under this Act. 

Inspection, Searches. 

Inspection of register. 1875, s. 

X04. 

104. Subject to such regulations and exceptions and to 

the payment of such sums as may be fixed by general rules, 
any person registered as proprietor of any land or charge, and 
any person authorized by any such proprietor, or by an order 
of the court, or by general rule, but no other person, may 
inspect and make copies of and extracts from any register or 
document in the custody of the registrar relating to such land 
or charge. 

2 c 
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Z003, rr. Official search of the index map. 

283- 



i3-^9S' 



283. Any person may apply to the registrar in writing to 
make an official search in the index map and to issue a 
certificate of the result. The application shall describe the 
land to which it relates by means of a copy of or extract 
from the ordnance map on the largest scale published. The 
registrar shall on receipt of such application make the search 
and issue a certificate accordingly. The certificate shall state 
whether the land is registered or not, and, if registered, 
whether as freehold or leasehold land, or otherwise as the case 
may be, and in the case of leasehold land shall also state the 
date of and parties to the lease. 

Inspection searches and copies of the register. 

384. Any entry in the register, and any document in the 
custody of the registrar and referred to in the register, may 
be inspected by or under the authority of the registered 
proprietor of the land or of any charge or incumbrance thereon. 

285. The property register and the filed plan of any title 
may be inspected by any person interested in the land or in 
any adjoining land or in a charge or incumbrance thereon. 
Other entries in the register and documents referred to therein 
and the statutory declaration in support of a caution may be 
inspected by any person interested, on giving three days' 
notice to the registered proprietor or on satisfying the registrar 
that, by reason of the death of a sole registered proprietor, or 
for any other sufficient reason^ he cannot obtain the requisite 
authority for or consent to such inspection, and that such 
inspection is reasonable and proper. 

286. The registered proprietor of the land, or of a charge 
or incumbrance, may by an instrument in form 67 in the first 
schedule hereto, or to the like effect, authorize an application 
to be made to the registrar for information as to the entries 
in the register at or prior to the date of such authority. A 
copy of the authority may be filed in the registry. The 
registrar shall at any time furnish to any person producing 
the authority such information as to the state of the register 
at the date mentioned in the authority as may be reasonably 
required. 

287. Except where otherwise provided, inspection of books 
and documents shall be in the discretion of the registrar. 

288. Every inspection shall be made in the presence of an 
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IT. 



oflScer of the registry, and every copy or note of, or extract 1903 
from any register or document in the custody of the registrar *^3-29S 
shaU be made by the person inspecting in pencil only. No 
ink shall be used. 

289. Any person authorized to inspect the entries in the 
register relating to any title, charge, or incumbrance, may 
apply to the registrar in writing, signed by himself or his 
solicitor, to make an ofiScial search (describing the nature of 
the search required) against such title, charge, or incumbrance, 
and to issue a certificate of the result ; and the registrar, on 
receipt of such application, shall make the search and issue 
the certificate accordingly. The certificate of the result of 
such search shall be in form 68 in the first schedule hereto. 

290. The registered proprietor of any land, charge, or in- 
cumbrance, may apply to the registrar by telegraph to search 
whether any caution, restriction, inhibition or notice has been 
entered against any such land, charge, or incumbrance since 
a date to be named ; which date must not be earlier than the 
date of the land certificate or certificate of charge held by 
the applicant, or, where such certificate has been re-issued, 
the date on which it was last re-issued. 

291. The application shall give the number of the title 
and the parish or place under which it is registered, and in the 
case of a charge or incumbrance shall give a sufficient descrip- 
tion thereof, and shall be signed by the registered proprietor 
(or by his solicitor, describing himself as such, and giving the 
name of the proprietor), and shall give the name and address 
of the person to whom the answer is to be sent. The fee for 
the search shall be sent by the same telegram, and the reply 
must be prepaid. 

292. Upon the receipt of such an application the search 
shall be made forthwith, and the result " yes " or " no " shall 
be sent by telegram to the person named in that behalf in the 
application, repeating the number of the title, the parish or 
place, the date at which the search commences, and, in the 
case of a charge or incumbrance, the description thereof. 

293. When a solicitor or other person obtains an official 
certificate of the result of a search he shall not be answerable 
in respect of loss that may arise from any error therein. When 
the certificate is obtained by a solicitor acting for trustees, 
executors, or other persons in a fiduciary position those persons 
also shall not be so answerable. 

294. An office copy of any entry in the register, or of any 
document in the registry, shall, upon an application in writing 
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1003, rr. by any person who is entitled to inspect such entry or docu- 
menty be issued to him or his solicitor. 

295. When any land has been removed from the register, 
the last registered proprietor of the land or of any charge 
thereon may, for a period of two years from the date of such 
removal, inspect the register and have office copies of the entries 
supplied to him. After two years from the removal no inspec- 
tion shall be allowed, or office copy be issued, except by order 
of the registrar, given after satisfying himself that the applicant 
is interested, and that the application is reasonable. 

Escheat. 

X875, >• Saving clause, 

los 

105. Nothing in this Act contained shall affect any right 

of Her Majesty to any escheat or forfeiture. 

London Registry, 

xo6. 

Administration of Law and Miscellaneous. 

(1.) Office of land registry. 

106. There shall be an office in London to be called the 
office of land registry, the business of which shall be conducted 
by a registrar to be appointed by the Lord Chancellor, with 
such number of officers (namely, assistant registrars, clerks, 
messengers, and servants,) as the Lord Chancellor, with the 
concurrence of the Commissioners of Hei' Majesty*s Treasury as 
to number, may from time to time appoint. 

A person shall not be qualified to be appointed registrar 
unless he is a barrister of not less than ten years' standing and 
a person shall not be qualified to be appointed an assistant 
registrar unless he is either a barrister or solicitor or certifi- 
cated conveyancer of not less than five years' standing. 

The registrar, assistant registrars, clerks, messengers, and 
servants shall receive such salaries or remuneration as the 
Gommisfdoners of Her Majesty* s Treasury may from time to 
time direct. 

The salaries of the registrar, assistant registrar, clerks, 
messengers, and servants, and such incidental expenses of 
carrying this Act into effect as may be sanctioned by the 
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Coin7nis8ia7ier8 of Her Majesty* s Treasury, shall be paid out of i^5» s. 
moneys provided by Parliament 

The Lord Chancellor may from time to time make regula- 
tions for «the office of land registry, and for assigning the 
duties to the respective officers, and determining the acts of 
the registrar which may be done by the assistant registrar, 
and may from time to time revoke and alter any such regula- 
tions, and make new regulations. All such regulations for 
the time being in force shall have effect as if they were enacted 
in this Act. 

Words in italics repealed by S. L. Rev. (No. 2) Act, 1893. 

Acting registrar. 19^3, r. 

342. 
342. During a vacancy in the office of registrar, or (subject 

to any regulations which the registrar may make) in the absence 
of the registrar, the senior assistant registrar for the time 
being present at the registry shall be styled the acting regis- 
trar, and may perform and exercise all the functions and 
authorities by the Acts or Bules vested in the registrar. 

107. There shall be a seal for the office of land registry. 1875, ss. 

108. Subject to the provisions of this Act, the registrar '^» '^ 
shall conduct the whole business of registering land under 

this Act ; he shall frame and cause to be printed and circulated 
or otherwise promulgated such forms and directions as he may 
deem requisite or expedient for facilitating proceedings under 
this Act. 



Part I. 1903, rr. 

2-17, 316- 

The register. 321, 337- 

2. The register shall consist of three portions, called the ^^ ^^* 
property register, the proprietorship register, and the charges 
register. In the case of corporeal hereditaments, a plan of the 
land shall be filed in the registry. The title to each registered 
property shall bear a distinguishing number. 

8. The property register shall contain the description of the 
land comprised in the title, with a reference to the filed plan 
thereof, and such notes as have to be entered relating to the 
ownership of the mines and minerals ; to exemption from any 
of the liabilities, rights, and interests mentioned in section 18 
of the Act of 1875, as amended by the Act of 1897 ; to ease- 
ments, rights to profits k prendre, conditions and covenants for 
the benefit of the land, and other like matters. 
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i9c^ rr. 4. When pieces of land are added to or are removed from 

32Z, ^- the property, the addition or removal shall, where it is prac- 
^ ^52» ticable, be noted in the property register, and marked upon 
343. ' the filed plan. 

5. In the case of leasehold land there shall be entered in 
the property register a reference to the registered lease, and 
such particulars of the lease, and of the exceptions or reserva- 
tions therefrom (if any) as the applicant may desire, and the 
registrar approve : and a reference to the lessor's title, if 
registered. 

6. The proprietorship register shall state the nature of the 
title, and shall contain the name, address, and description of 
the proprietor of the land, and cautions, inhibitions, and restric- 
tions affecting his right of disposing thereof. 

7. The charges register shall contain, as well incumbrances 
prior to registration, as also subsequent charges, and other 
incumbrances (including notices of leases and of estates in 
dower or by the curtesy), and such notes as have to be entered 
relating to covenants, conditions, and other rights adversely 
affecting the land ; and shall also contain all such dealings 
with registered charges and incumbrances as are capable of 
registration. 

8. Charges and other incumbrances may, if the registiar 
thinks fit, be entered in a separate book, and if so entered shall 
be referred to in the charges register. Subsequent dealings 
therewith shall be registered by being entered in the book 
wherein the charge or incumbrance is registered. 

9. In districts where registration of title is compulsory the 
register shall be bound in volumes, according to parishes ; and 
where land comprised in one title lies in more than one parish, 
the proprietor may determine under which parish the title 
shall be registered. An extra parochial place may be treated 
as a separate parish having its own volume of the register, or 
may be treated as part of any of the adjoining parishes, as the 
registrar may in each case deem most convenient 

10. When there are several entries in the register affecting 
[tortious of the land comprised in a title or charge, a plan may 
be made, showing the portions affected by each entry, and such 
plan may be referred to in the register. 

11. Any landowner who desires it may have the register of 
his title bound in a separate volume, on such terms (if any) as 
the registrar may think fit. 

12. There shall be kept in the registry an index map which 
shall show the position and extent of every registered property 
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by means of a tint of colour, together with the number of the 19031 ""• 
title under which it was first registered. A separate index 321; 337- 
niap shall be made of leasehold titles, and of lands affected by 3^91 ^5^* 
the registration of incorporeal hereditaments. 343! 

There shall also be kept an index of proprietors' names in 
alphabetical order, showing the numbers of the titles, charges, 
or incumbrances of which the several persons appearing in it 
are proprietors. It shall be kept up to date by cancelling the 
obsolete names and numbers, as well as by making all neces- 
sary additions from day to day. 

13. A list shall also be kept of pending applications to enter 
land in the register, showing the parish or place, the name of 
the applicant, and the number of the application in each case. 

14. The index maps, and the list of pending applications 
(but no other book, map, plan, or document) shall be open to 
general public inspection, at any time during office hours. The 
index of proprietors' names shall be open to the inspection cf 
the registered proprietors only. Provided that if any person 
shall satisfy the registrar that he is interested generally in the 
property of any proprietor — for instance, as his trustee in bank- 
ruptcy, or his executor or administrator — ^he may inspect that 
index also. 

16. Where any clerical error or error of a like nature is 
discovered in the register, or in any plan or document referred 
to therein, which can be corrected without detriment to any 
registered interest, the registrar may (if he thinks fit, and after 
giving any notices, and calling for any evidence or obtaining 
any assent he may deem proper) cause the necessary correction 
to be made. 

16. Where it is proved to the satisfaction of the registrar 
that the whole of the land comprised in a title, or too large a 
part to be properly dealt with under rule 15, has been regis- 
tered in error, the registrar may enter notice of the fact in the 
register, and he may either (a) with the consent of the re- 
gistered proprietor and of all other persons appearing by the 
register to be interested in the land, or (b) after such inquiry 
and such notices, if any, as he may consider proper, and upon 
the production of such evidence as he may deem necessary, annul 
the registration wholly or to the extent required. 

17. The registrar may, at any time, after such inquiry and 
notices, if any, as he may consider proper, and upon the pro- 
duction of such evidence as is required by these rules or as he 
may deem necessary, withdraw from the register by cancella- 
tion or otherwise any lease, incumbrance, charge, note, notice, 
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X903, rr. or other entry, which he is satisfied has determinedy or ceased, 

^i^*^^ or been discharged, or for any other reason no longer affiects or 

3^> ^5>> relates to registered land. 

330» 33h ^ 

343- 

^9^i ^* Abatement. 

3x6-321. 

316. In case of death or transmission or change of interest 

pending an application for registration the proceedings shall 

not abate, but may be continued by any person entitled to apply 

for registration who desires to adopt them. 



Abstracts and documents. 

317. All abstracts and copies of documents and all docu- 
ments for registration delivered at the registry shall be re- 
tained there, pending completion of the registration to which 
they relate ; and afterwards such of them as have not under 
these rules to be retained in the registry shall be dealt with as 
the registrar shall direct. Abstracts and documents left for 
reference or otherwise shall be examined and yerified by such 
persons and in such manner as the registrar shall direct. 

318. The registrar may require an abstract or concise state- 
ment of any deeds and documents delivered at the registry 
for perusal in the course of any registration proceeding to be 
furnished and duly verified. 

319. All documents (other than maps or plans) to be filed 
in the registry shall be printed, type-written, lithographed, or 
written on stout paper, foolscap size, and shall allow a suffi- 
cient stitching margin, in order that they may be conveniently 
bound. 

320. Every copy of a document delivered by a solicitor at 
the registry shall be endorsed with his name and address, and 
shall be certified by him to be a true copy of the original. Such 
copy need not be stamped. 

321. All documents not required by the Acts or Bules to 
be retained in the registry may, when no longer required, be 
returned to the persons who produced the same, or their suc- 
cessors in title, and the registrar may direct the destruction of 
any documents which such persons decline to accept. The' 
registrar may also direct the destruction of any documents in 
his possession or custody where they have become altogether 
superseded by entries in the register, or have ceased to have 
any eflfect. 



s. 1081 LONDON EEGISTRY. 393 



Statutory declarations and evidence on oath. 1903, rr. 

337-339. 

327. Statutory declarations made for the immediate purpose 

of being filed> read, or used in the registry are not chargeable 
with any inland revenue stamp duty. Statutory declarations 
to be used in the course of registration may be made before 
the registrar, or any officer of the registry authorized by him 
in writing, or before any person authorized by law to take 
statutory declarations. All declarations shall be filed in the 
office, and office copies thereof shall (if required) be taken 
for use. 

The registrar may, if he think fit, require evidence to be 
given viva voce before him on oath. 

Neglected applications to be treated as withdrawn. 

328. When in any matter pending in the registry no step 
has been taken for a period of two months, notice may be given 
to the applicant, or his solicitor, that the matter will be treated 
as abandoned unless duly prosecuted within a time (not being 
less than one month), to be fixed by the registrar, and named 
in the notice ; and at the expiration of that time, the matter, 
if not prosecuted, may be treated as abandoned. 

Cancellation of fee stamps. 

329. Every officer of the land registry who shall receive 
any document to or upon which an adhesive fee stamp shall be 
affixed, shall immediately on receipt thereof deface the stamp 
thereon. 

Entry of value of land on the register. 1903, r. 

252. On the first registration of land, and on subsequent 
changes of proprietorship, the registrar shall, whenever prac- 
ticable, enter in the register, and on the land certificate, the 
price paid or value declared. The original amount of every 
charge shall also where practicable be entered on the register. 

Evidence of value may be required. 1903, rr. 

330, 331 

330. For the purpose of enabling the registrar to deter- 
mine the fees payable in any case where the value of the land 
does not appear on the face of the documents produced, and is 
required to be known, the registrar may require such evidence 
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X9<^» rr. of value to be furnished as he may deem fit. In ordinary 
^^' ^'' cases a written certificate of value by a solicitor in form 70 in 

the first schedule hereto may be accepted as sufficient. Such 

certificate is exempted from stamp duty. 

Forms to be supplied without payment. 

331. Ordinary printed forms for use. in the registry shall 
be supplied free of charge to applicants for registration. 

1903, r. Holidays. 

343. 

343. The registry shall be open to the public daily, except 

on Sundays, Good Friday, Easter Eve, Monday and Tuesday 
in Easter week, Monday in Whitsun week, Christmas Day and 
the next following working day, and all days duly appointed 
by proclamation to be observed as days of general fast, humilia- 
tion, or thanksgiving, and any other days appointed by the 
Lord Chancellor in that behalf. 
1875, ss. 109. The registrar or any officer of the registry office 

109, no. authorized by him in writing may administer an oath or take 
a voluntary declaration in pursuance of the Acts in that behalf 
for any of the purposes of this Act, and the registrar may, 
by summons under the seal of the office, require the attendance 
of all such persons as he may think fit in relation to the regis- 
tration of any title ; he may also, by a like summons, require 
any person having the custody of any map, survey, or book 
made or kept in pursuance of any Act of Parliament to pro- 
duce such map, survey, or book for his inspection ; he may 
examine upon oath any person appearing before him and 
administer an oath accordingly ; and he may allow to every 
person summoned by him the reasonable charges of his 
attendance. 

Any charges allowed by the registrar in pursuance of this 
section shall be deemed to be charges incurred in or about 
proceedings for registration of land, and may be dealt with 
accordingly. 

110. If any person, after the delivery to him of such 
summons as aforesaid, or of a copy thereof, wilfully neglects 
or refuses to attend in pursuance of such summons, or to pro- 
duce such maps, surveys, books, or other documents as he may 
be required to produce under the provisions of this Act, or to 
answer upon oath or otherwise such questions as may be law- 
fully put to him by the registrar under the powers of this Act, 
he shall incur a penalty not exceeding twenty pounds, to be 
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recovered on summary conviction ; provided that no person 1875, ss. 
shall be required to attend in obedience to any summons or to 
produce such documents as aforesaid unless the reasonable 
charges of his attendance and of the production of such 
documents be paid or tendered to him. 

Summonses of witnesses, and for production of documents. 19031 n-. 

a33>333> 

332. When any summons has been issued by the registrar ^' ^^' 
under section 109 of the Act of 1875, as extended by section 8 

of the Act of 1897, to be served upon any person not bound to 
attend or produce documents at his own expense, the declara- 
tion verifying the service thereof shall also prove that the 
reasonable charges of the attendance of the person summoned, 
and of his production of the documents (if any) required to be 
produced, have been paid or tendered to him. 

333. The registrar shall have the like power with regard to 
the issue of summonses in respect to any proceeding in the 
registry as is conferred on him by sections 71 and 109 of the 
Act of 1875 in relation to the registration of any land or 
title. 

Questions ariding on registration. 1903, r. 

337-* 
337. If at any time during any investigation of title, or in 

any registration or other proceeding in the registry, any 
question or doubt or dispute arises, notice may, with the con- 
sent of the registrar, be given by the applicant to any person 
interested in such question or doubt or dispute, to the effect 
that the same will be heard by the registrar at a time to be 
mentioned in the notice, and that he may attend before the 
registrar at that time, in person, or by his solicitor or counsel ; 
and on the 'day appointed the registrar shall proceed to 
determine the matter. 

Discretionary power of registrar. 1903, r. 

341. 
341. The registrar, if he so think fit, may, in any particular 

case, extend the time limited, or relax the regulations made 

by general rules, for any purpose; and may at any time 

adjourn any proceeding, and make any fresh appointment ; 

and if at any time he is of opinion that the production of any 

further documents, or evidence, or the giving of any further 

notices is necessary or desirable, he may refuse to complete or 

proceed with a registration, or to do any act, or make any entry 

until such further documents, or evidence, or notices have been 
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X903f r. supplied or given ; and the registrar shall haye generally a 
^^' discretionary power in all mere formal matters. 



Rules. 

z87S SB* 111* Subject to the provisions of this Act, the Lord 

ZXZ-Z13. Qjjj^ucellor may, with the advice and assistance of the registrar, 

from time to time make, and when made may rescind, annul, 

or add to, general rules in respect of all or any of the following 

matters ; that is to say, 

(1.) The mode in which the register is to be made and 
kept; and 

(2.) The forms to be observed, the precautions to be taken, 
the instruments to be used, the notices to be given, 
and the evidence to be adduced in all proceedings 
before the registrar or in connexion with registra- 
tion, and in particular with respect to the reference 
to a conveyancing counsel of the Court of Chancery 
of any title to land proposed to be registered with 
an absolute title ; and 

(3.) The custody of any instruments from time to time 
coming into the hands of the registrar, with power to 
direct the destruction of any such instruments where 
they have become altogether superseded by entries 
in the register, or have ceased to have any effect : 

(4.) The costs to be charged by solicitors or certificated 
conveyancers in or incidental to or consequential on 
the registration of land, or any other matter required 
to be done for the purpose of carrying this Act into 
execution, with power to require such costs to be 
payable by commission, per-centage, or otherwise, 
and to bear a certain proportion to the value of the 
land registered, or to be determined on such other 
principle as may be thought expedient ; and 

(5.) The taxation of such costs and the persons by whom 
such costs are to be paid ; and 

(6.) Any matter by this Act directed or authorized to be 
prescribed; and 

(7.) Any other matter or thing, whether similar or not to 
those above mentioned, in respect of which it may 
be expedient to make rules for the purpose of 
carrying this Act into execution : 

Any rules made in pursuance of this section shall be 
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deemed to be within the powers conferred by this Act, and 1875, ss. 
shall be of the same force as if enacted in this Act, and shall ~'^^ 
be judicially noticed. 

Any rules made in pursuance of this section shall be laid 
before both Houses of Parliament within three weeks after 
they are made, if Parliament be then sitting, and if Parliament 
be not then sitting, within three weeks after the beginning of 
the then next session of Parliament. 

112., The Lord Chancellor may from time to time, with 
the concurrence of the Commissioners of the Treasury, make, 
and when made revoke, alter, or add to rules with respect to 
the amount of fees payable under this Act, regard being had 
to the following matters : 

(1.) In the case of the registration of land or of any transfer 
of land on the occasion of a sale, — ^to the value of 
the land as determined by the amount of purchase 
money ; and 
(2.) In the case of the registration of land, or of any 
transfer of land not upon a sale, — to the value of 
the land, to be ascertained in such manner as may 
be prescribed ; and 
(3.) In the case of registration of a charge or of any 
transfer of a charge, — to the amount of such charge. 

Words in italics repealed by S. L. Rev. (No. 2) Act, 1893. 

113. The foUowing rules shall he observed with respect to tlie 
fees payable in pursuance of this Act : 

(1.) The fees shall, except so far as the Lord Chancellor , with 
the concurrence of the Commissioners of Her Majesty's 
Treasury^ may from time to time otherwise direct, he 
taken hy stamps ; and if not taken hy stamps, shall he 
taken, applied, accounted for, and paid over in such 
manner as may he directed hy the Commissioners of 
Her Majesty's Treasury with the concurrence of the 
Lord Chancellor; and 

(2.) Such stumps shall he impressed or adhesive, as the Com- 
missioners of Her Majesty's Treasury from time to 
time direct ; and 

(3.) The Commissioners of Her Majesty's Treasury, with the 
concurrence of the Lord Cliancellor, may from tims to 
time make such rules as may seem fit for regulating 
the use of such stamps, and for insuring the proper 
cancellation of stamps, and for keeping accounts of 
such stamps ; and 
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x875,ss. (4.) The Commissioners of LJand Revenue shaU keep a 

^ separate accoutU of all inoney received in respect of 

stamps under this Act, and subject to the deduction of 
any expenses incurred by {hose Commissioners in the 
eo:ecution of this Act, the money so received shall , under 
the direction of the Commissioners of Her Majesty s 
Treasury, be carried to and form part of the Con- 
solidated Fund : 
(5.) Any person who forges or counterfeits any such stamp, 
or uses any such stamp, knowing the same to be forged 
or counterfeit, or to have been previously cancelled or 
used, shall be guilty of foi'gery, and be liable on con- 
viction to penal servitude for a term not exceeding 
seven years, or to imprisonment, with or without hard 
labour, for a term not exceeding two years. 
Repealed by S. L. Rev. Act, 1883. 

18^7, 8. Part IV. 

32. 

Miscellaneous. 

22. — (1.) Begulations may be made by the Lord Chanoellor, 
under section one hundred and six of the principal Act, alter- 
ing or adding to the official styles of the registrar and other 
officers of the registry, for the purposes of this Act. 

(2.) General rules under section one hundred and eleven 
of the principal Act shall be made by the Lord Chancellor 
with the advice and assistance of the registrar, a judge of the 
Chancery Division of the High Court to be chosen by the 
judges of that division, and three other persons, one to be 
chosen by the General Council of the Bar, one by the Board 
of Agriculture, and one by the Council of the Incorporated 
Law Society. 

(3.) Orders under section one hundred and twelve and one 
hundred and twenty-two of the principal Act shall be made by 
the Lord Chancellor with the advice and assistance of the 
same persons, and with the concurrence of the Treasury. 

(4.) The fee orders relating and incidental to registration 
of title shall be arranged from time to time so as to produce 
an annual amount sufficient to discharge the salaries and other 
expenses (including the annual contribution to the insurance 
fund) incidental to the working of the principal Act, and this 
Act, and no more. 

(5.) Subject to any alterations that may be made in 
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accordance with sections one hundred and twelve and one 1897, s. 
hundred and twenty-two of the principal Act and this section, *^ 
the fees to be charged in districts where registration of title is 
compulsory shall, as regards the matters mentioned in the 
second schedule hereto, be as therein set forth. 

(6.) Provision may be made by general rules, imder section 
one hundred and eleven of the principal Act, as amended by 
this Act, for carrying this Act into effect, and in particular for 
the following purposes : — 

(a.) For carrying out the provisions of this Act with 

respect to compulsory registration ; 
(6.) For adapting to the registration of proprietors of 
leasehold land the provisions of the principal Act, 
as to absolute and possessory titles, and as to land 
certificates ; 
(c.) For adapting to sub-mortgages and to incumbrances 
prior to registration the provisions of the principal 
Act with regard to charges ; 
(J.) For the conduct of official searches against cautions, 
inhibitions, and such matters of a like nature as 
may be prescribed, and for enabling the registered 
proprietor to apply for such searches by telegraph, 
and for returning the replies in like manner to him 
or to such other person as he may direct ; 
(e,) For enabling cautions to be entered against the regis- 
tration of possessory and qualified titles as qualified 
or absolute ; 
(/.) For enabling a mortgagee by deposit to give notice 
to the registrar by registered letter or otherwise of 
the deposit with him of the land certificate, office 
copy of the registered lease, or certificate of charge. 
Provided that the fee for the entry of any such 
notice shall not exceed one shilling ; 
((/.) For applying to the grant of leases and dealings with 
leasehold land the provisions of this Act with 
respect to compulsory registration ; 
(7i.) For allowing the insertion, inserting in the register, 
and in land certificates, of the price paid or value 
declared on first registrations, transfers, and trans- 
missions of land ; and 
(i.) For regulating any such matters as are authorized by 

this Act to be prescribed. 
(7.) Provided that nothing in the rules under the said 
section shall extend to allow the inspection of any entry in 
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1^1 •• the register, except by or tinder the authority of some person 
interested in the land or charge to which the entry refers. 

(8.) Provision may be made by general orders under 
section one hundred and eighteen of the principal Act for 
modifying the provisions of that Act with respect to the 
formation and constitution of district registries, and for 
providing the mode in which district registrars are to be 
remunerated ; but nothing in any such order shall affect the 
provisions as to qualification contained in section one hundred 
and nineteen of the principal Act. 

The word *' inserting ** is redundant. 

Applications to the Court, 

iSTS ss. Description and powers of the Court. 

114-117. 

114. For the purposes of this Act, 'Hhe court " shall mean 
the Court of Chancery or the County Court, according as the one 
or other of such courts may be prescribed by the general rules 
made for carrying into effect this Act. 

The County Court shall, in cases where it has jurisdiction 
under this Act, have, for all the purposes of such jurisdiction, 
all the powers of the Court of Chancery. 

Any jurisdiction of the Court of Chancery or County Court 
under this Act may be exercised by any judge of the said 
court, whether sitting in open court or in chambers. 

115. The Lord Chancellor may from time to time assign 
the duties vested in the Court of Chancery in relation to 
matters under this Act to any particular judge or judges of 
that court. 

116. Any person aggrieved by any order of a judge of a 
County Court may, within the prescribed time and in the 
prescribed manner, appeal to the Court of Chancery. 

The court on hearing such appeal may give judgment 
a£Srming, reversing, or modifying the order appealed from, and 
may finally decide thereon, and make such order as to costs in 
the court below and of the appeal as may be agreeable to 
justice ; and if the court alter or modify the order, such order 
so altered or modified shall be of the like effect as if it were the 
order of the County Court. The Court of Chancery may also, in 
cases where the court thinks it expedient so to do, instead of 
making a final order, remit the case, with such directions as 
the court may think fit, to the court below. 

117. Any person aggrieved by an order made under this 
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Act by the Court of Chancery otherwise than on appeal from a i87S» «• 
County Court, may appeal within the prescribed time, in the ''^"^'7' 
same manner and with the same incidents in and with which 
orders made by the Court of Chancery on cases within the 
ordinary jurisdiction of such court may be appealed firom. 

Appeals and applications to the Court. 1903, rr. 

29^12. 

296. In all mere formal matters the decision of the registrar 
shall be final, unless the regbtrar, or the court, gives leaye to 
appeal therefrom. 

297. In all other cases, questions arising before the registrar 
upon any application as to the registration of a title, incum- 
brance, or charge, or as to any dealing with any registered title, 
incumbrance, or charge, or any matter entered or noted in or 
omitted from the register, or as to the amendment or withdrawal 
from the register of any certificate or other document, or as to 
any claim for indemnity (whether such questions relate to the 
construction, validity, or effect of any instrument, or the persons 
interested, or the nature or extent of their respective interests 
or powers, or as to order of priority, or the mode in which any 
entry should be made or dealt with in the register, or other- 
wise) shall be determined by the registrar, subject to appeal 
to the court ; but the registrar may, if he think fit, instead of 
deciding the question himself, refer it at once to the court for 
decision. 

298. Subject to the provisions of rules 296 and 297, any 
person aggrieved by an order or decision of the registrar may 
appeal to the court. 

299. All jurisdiction powers and duties by the Acts or these 
Bules expressed to be vested in the Court of Chancery, or in 
the Court, including the hearing of any appeal under section 
116 of the Act of 1875, shall imtil further order be assigned to 
and vested in and exercised and performed by the senior judge 
for the time being of the Chancery Division of the High 
Court of Justice. In his absence, or on his request any 
other judge of that division — and during vacations any judge 
of the High Court acting as vacation judge — may act for him. 

800. Upon any application to the Court on reference by or 
appeal from the registrar, a statement shall be prepared and 
signed by the registrar and forwarded to the Court by him. A 
copy of such statement shall at the request of any party to the 
application be delivered to him without charge. Any facts in 
dispute shall be proved by evidence as the Court shall direct. 

2 D 
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1903, IT. 801. (a.) Appeals under section 116 of the Act of 1875 shall 
^^^^^ be by motion. 

(b.) Applications requiring the registrar to do or omit to do 
any particular thing and not intended to raise a question 
between the applicant and any other person shall be made by 
motion, notice of which shall be served in the first instance on 
the registrar only, but the Court may direct notice thereof to be 
served on any other person who, in the opinion of the Court, 
ought to have such notice. 

(c.) All other applications to the Court shall be by summons, 
to be heard by the judge in person. 

802. Upon application to the Court, on reference by, or on 
appeal from, the registrar, the summons shall be in form 69 in 
the first schedule "hereto, with such variations as the circum- 
stances may require : and shall be addressed to all the persons 
upon whom it is to be served ; and they shall be named therein 
as respondents. If the application is by way of appeal, the 
summons shall be taken out by the appellant : but if by way of 
reference, it shall be taken out by such person as the registrar 
shall direct, who shall be named therein as applicant. 

808. The summons shall be issued by the registry duly 
stamped and sealed. It shall be served, according to the usuaL 
practice in the High Court, upon the persons to whom it is 
addressed, at least seven clear days before the date named in 
the margin for the hearing thereof. The person served is not 
required to enter any appearance. 

301. Upon any other application authorized to be made to 
the Court by summons the same form of summons may be 
adopted, with all necessary modifications : and the question for 
the decision of the Court may be set forth either in the body 
of, or in a schedule to, the summons, or may be annexed to it. 

305. When any party to an application fails to attend at the 
time fixed for the hearing thereof, or any adjournment thereof, 
the Court shall have the same powers in every respect as if 
Order liv. rules 5 to 7 of the Bules of the Supreme Court were 
herein repeated : and if the Court does not think it expedient 
to proceed ex parte, it may appoint another day for the hearing 
of the application. 

306. Upon the hearing of any application the judge may 
allow any amendment, or any adjournment of the hearing, or 
may direct that any other parties shall be brought before the 
Court, or may remit the matter to the registrar for his decision ; 
and shall have the same powers in every respect as if the 
summons had been taken out in an action in the Chancery 
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Division pendiag before him, and he may make any order or 1903, rr. 
give any directions authorized by sections 76 and 77 of the Act ^"3^^ 
of 1875. 

307. The same fees and charges shall be payable in respect 
of eyery application to the Court under the Acts and Bules, 
and of all proceedings consequent thereon, as would have been 
payable if the applications and proceedings had been made and 
taken in an action or matter already pending before the Court : 
and shall be payable by impressed or adhesive stamps in the 
same manner as other fees in the registry are now payable. 

308. No appeal shall be brought from a decision or order of 
the registrar, or of the Court, after 21 days from the date of the 
decision or order, without the leave of the Court, or of the Court 
of Appeal. 

309. No appeal from a decision or order of the registrar, or 
of the Court, shall affect any dealing for valuable considera- 
tion which has been duly registered before a notice in writing of 
the intention to appeal has been delivered at the registry on 
the part of the appellant. Such notice shall be entered in the 
register. 

310. Service on the registrar of any order or office copy of 
any order of any Court shall be made by delivering the same 
at the registry. When the order directs rectification of the 
register to be made, or any other act to be done, an application 
therefor shall be delivered at the same time, and the matter 
shall be proceeded with as the registrar shall direct. Provided 
that no such rectification, or act, shall be completed until the 
expiration of four clear days from the day on which the order 
is made. 

311. Subject to the provisions as to costs contained in the 
Acts, the costs of and incident to all applications to the Court 
upon reference or appeal or otherwise shall be in the discretion 
of the Court. 

312. Every summons when disposed of shall be filed in the 
registry with the duplicate order made thereon. The duplicate 
order made on a motion shall also be filed in the registry. 

District Registries, Temporary Provisions, 

Local Registries. 

As to district registries. 1875, ^* 

118 128. 
118. The Lord Chancellor, with the concurrence of the 

Commissumers of Her Majesty's Treasury, shall have power by 



i I 
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i^ M. general orders from time to time to do all or any of the following 
things : — 

(1.) To create district registries for the purposes of regis- 
tration of land within the defined districts respec- 
tively, and to alter any districts which shall have 
been so created ; and 

(2.) To direct, by notice to be published in the London 
Gazette, when (upon or after the commencement of 
this Act) registration of land is to commence in any 
district, and the place at which lands are to be 
registered; and 

(3.) To commence registration of land in any one or more 
district or districts, pursuant to any such notice ; 
and 

(4.) To appoint district registrars, assistant district registrars, 
clerks, messengers, and servants to perform the busi- 
ness of registration in any district which may from 
time to time be created a district for registration 
under this Act 

The Lord Chancellor may, with the like concurrence, from 
time to time make, rescind, alter, or add to any order made in 
pursuance of this section. 

WordH ill italics repealed by S. L. Rev. (No. 2) Act, 1893. 

119. A persou shall not be qualified to be appointed district 
registrar under this Act unless he is a barrister or solicitor or 
certificated conveyancer of not less than ten years* standing, 
and a person shall not be qualified to be appointed an assistant 
district registrar under this Act unless he is either a barrister 
or solicitor or certificated conveyancer of not less than five years' 
standing. A district registrar or assistant district registrar 
may, with the assent of the Lord Chancellor, follow another 
calling. 

120. A seal shall be prepared for each district registry 
office, and any instrument purporting to be sealed with such 
seal shall be admissible in evidence, and if a copy, the same 
shall be admissible in like manner as the original. 

121. Subject to general rules each district registrar and 
assistant district registrar shall, as regards the land within his 
jurisdiction, have the same powers and indemnity as are herein 
given to the registrar and assistant registrar in the office of land 
registry, and there shall be the same appeal as in the case of 
the registrar ; and any orders made by a district registrar or 
assistant district registrar may in like manner be made orders 



ss. 118-123] DISTRICT REGISTRIES, ETC. 405 

of and be enforced by the Court : Provided always, that the 1875, ss. 
Lord Chancellor may, by general rules, make provision for the ^' ' • 
duties of district registrar, as regards all or any of the pro- 
ceedings preliminary to first registration, or as regards any 
matters which the district registrar has to determine, or 
any other matters, being performed by the registrar or 
assistant registrar in the office of land registry, and for any 
district registrar, in any cases obtaining directions from or 
acting with the sanction of such registrar or assistant registrar : 
and any such orders may from time to time be rescinded, 
altered, or annulled by the Lord Chancellor, and all orders 
made in pursuance of this section shall be of the same force as 
if inserted in this Act, and shall be judicially noticed. 

122. The general orders, rules, forms,' directions, and fees 
for the time being applying to and payable in the office of 
land registry shall also apply to and be payable in all the 
district registries, subject to any alteration or addition for the 
lime being made for any district by the Lord Chancellor, with 
the concurrence of the Commissioners of Her Majesty's Treasury, 
as to fees. 

Words in italics repealed by S. L. Rev. (No. 2) Act, 1893. 



(2.) Temporary provisions. 

123. The registrar, assistant registrar, examiners of title, 
clerks, messengers, and servants at the time of the commencement 
of this Act attached to the office of land registry, shall from 
and after the commencement of this Act be attached to the office 
of land registry as constituted by this Act. 

The registrar and other officers and persons so attached 
shall have the same relative rank, such rank being in the 
case of the assistant registrar above the rank of any other 
assistant registrar or any district registrar who may be ap- 
pointed in pursuance of this Act, and hold their offices by 
the same tenure and upon the same terms and conditions, 
and receive the same salaries, and, if entitled to pensions or 
superannuation allowances, be entitled to the same pensions 
or superannuation allowances as if this Act had not passed ; 
and their service under this Act shall, as regards their claim 
to pension or superannuation allowance, be deemed a con- 
tinuance of their former service, but in the event of any 
such officer being appointed to a new office in pursuance of 
this Act, service under the Land Registry Act, 1862, shall 
be deemed to be service under this Act for the purposes of 
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Z875, ss. entitling such last-mentioned officer to salary, snperannnation^ 
' compensation, gratuity, or other allowances under the Super- 

annuation Acts. The messengers and servants of the office 
of land registry shall, during the tenure of office by the 
existing registrar, be appointed and removed by him. 

The Lord Chancellor may, by rules, distribute the business 
to be performed in the office of land registry as constituted 
under this Act amongst the several officers attached thereto 
by this section, in such manner as he may think just ; and such 
officers shall perform such duties in relation to such business 
as may be directed by such rules, with this qualification, that 
the duties required to be performed by any officer shall be 
the same as or duties analogous to those which he performed 
previously to the passing of this Act. 

The officers so attached as aforesaid, and their successors in 
office, shall for all the purposes of the Land Registry Act, 1862, 
80 far as it will remain in operation after the passing of this 
Act, and for all the purposes of the Improvement of Land Act, 
1864, and of the Mortgage Debenture Act, 1865, be deemed to 
be officers acting under the Land Registry Act, 1862, and 
having to discharge the duties belonging to officers acting 
under such Act. 

Words in italics repealed by S. L. Rer. (No. 2) Act, 1893. 

124. All books, documents, and papers in the possession of 
the office of land registry as constituted before the passing of 
this Act, or of any person attached to or performing any 
ministerial duty in aid of such office, shall be dealt with in 
such manner as the Lord Chancellor may by order direct, and 
any person failing to comply with any order of the Lord 
Chancellor made for the purpose of giving effect to this section, 
shall be punished in the same manner as if he had been guilty 
of a contempt of the Court of Chancery. 

125. From and after the commencement of this Act, applica- 
tion for the registration of an estate under the Land Begistry 
Act of 1862 shall not be entertained. 

Words in italics repealed by S. L. Rev. (No. 2) Art, 1893. 

126. From and after the commencement of this Act, the Lord 
Chancellor may, by order, provide for the registration under 
this Act, without cost to the parties interested, of all titles 
registered under the Land Begistry Act, 1862, and care shall 
be taken in such order to protect any rights acquired in pur- 
suance of registry under such last-mentioned Act, and any order 
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so made hj the Lord Chancellor shall have the same effect as 1875, ss. 
if it were enacted in this Act; iievertJieless it shall not be 
obligatory on any person interested in an estate registered v/nder 
tlie said Land Begistry Act, 1862, to cause such estate to be 
registered tinder this Act, and until such estate is registered 
under this Act, the Act of 1862 shall apply thereto in the 
same manner as if this Act had not passed. 

''From and after j'' etc., repealed by S. L. Rev. (No. 2) Act, 1893. Other 
words in italics repealed by 1897, sched. 1. 

Local registries. 

127. Any land situate within the jurisdiction of any of the 
following local registries ; that is to say, 

(1.) The registry for the county of Middlesex ; or 
(2.) The registry for the West Eiding of Yorkshire ; or 
(3.) The registry for the North Eiding of Yorkshire ; or 
(4.) The registry for the East Eiding of Yorkshire and the 
town and county of the town of Kingston-upon-HuU ; 
shall, if registered under this Act, from and after the date of 
the registration thereof, be exempt from such jurisdiction; 
and no document relating to any such registered land executed 
and no testamentary instrument relating to any such registered 
land coming into operation subsequently to such date as last 
aforesaid shall be required to be registered in any of the said 
local registries. 

[The section shall not apply to estates and interests excepted 
from the effect of registration under a possessory or qualified 
title, or to an unregistered reversion on a registered leasehold 
title, or to dealings with incumbrances created prior to the 
registration of the land.] 

Paragraph in brackets added by 1897, sched. 1. 

128. If any person who is at the commencement of this Act 
a registrar of or an officer in any of the said local registries, 
suffers any loss of fees or emoluments by reason of the business 
in such registry being diminished in consequence of this Act, 
he may petition the Commissioners of Her Majesty's Treasury 
for compensation, and the Commissioners of Her Majesty's 
Treasury shall inquire whether any, and if any, what com- 
pensation ought to be made to the petitioner, regard being 
had to the conditions on which his appointment was made, 
the nature of his office, the duration of his service, the character 
of his fees or emoluments, and all the circumstances of the 
case. The petitioner shall render to the Commissioners of 
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1875, as. Her Majesty's Treasury such aoconnt of tlie fees and emola- 
ments receiyed by him during any period not exceeding five 
years before the passing of this Act, and during such period 
before the date of his petition, and give such information as 
the Commissioners of Her Majesty's Treasury may require for 
the purpose of enabling them to ascertain whether the petitioner 
has suffered the loss alleged by him, and whether any, and if 
any, what compensation ought to be made to him. 

If the Commissioners of Her Majesty's Treasury think that 
the claim of the petitioner to compensation is established, 
they may award to him, out of moneys to be provided by 
Parliament, such compensation, by annuity or. otherwise, as 
under the circumstances of the case they think just and 
reasonable. 
1897, >- 23. — (1.) At any time after the passing of this Act, and 

^ subject to the provisions of section twenty of this Act, the 

Lord Chancellor may enter into an agreement with the county 
council of any of the three ridings of Yorkshire for the transfer 
of the business of the local deed registry established in that 
riding to the office of land registry. 

(2.) The agreement shall be drawn up in accordance with 
the principles of sections one, three, and four of the Land 
Registry (Middlesex Deeds) Act, 1891, which provided for 
the transfer of the Middlesex registry of deeds to the land 
registry, and shall, after approval by the Treasury, take effect 
accordingly. 

(3.) The whole of the property, assets, and liabilities of the 
county council, in relation to the local registry, shall be in- 
cluded in the transfer, and shall be taken over by the State 
at a price to be specified in or ascertained under the terms of 
the agreement, but no sum shall be payable for compensation 
in respect of any future loss of fees consequent upon such 
transfer. 

(4.) Unless and until an agreement as aforesaid is con- 
cluded the county council may from time to time, at intervals 
of five years, in the event of their suffering loss, owing to 
the business of the local registry being diminished by reason 
of the principal Act and this Act, apply to the Treasury for 
compensation, and the Treasury shall award such compensation 
accordingly. 

(5.) The compensation shall be made by the payment of a 
capital sum to the county fund to be determined in case of 
dispute by arbitration in the usual way on the basis of the 
receipts and expenditure in respect of the local registry during 
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the three years previous to the claim being made, and that the 1897, s. 
connty fund shall not be placed in a worse financial position 
by the operation of the Act. 

(6.) All payments under this section shall be made out of 
moneys to be provided by Parliament. 



Bepeal. 

129. The seventh section of the Vendor and Purchaser Acty 
1874, is hereby repealed^ as from the date at which it came into 
operation, except as to anything duly done thereunder before the 
commencement of this Act. 

Repealed by S. L. Bev. Act, 1883. 



X875, s. 
129. 



Registry Fees. 

The Second Schedule. 

The following fees shall be paid in districts where registra- 
tion of title is compulsory, and shall include all necessary 
surveying, mapping, and scrivenery, and the preparation, issue, 
endorsement, or deposit, as the case may be, of a land certificate, 
office copy, registered lease, or certificate of charge ; discharges 
of incumbrances, the registration of any necessary cautions, 
inhibitions or restrictions, the filing of auxiliary documents 
(if any), and all other necessary costs of and incidental to the 
completion of each registration or transaction, whether undei 
one or under several titles. 

For possessory registration, and for transfers, charges, and 
transfers of charges for valuable consideration : — 



sthed. 



Value. 



Not exceeding £1000 

Exceeding £1000 and not exceeding 
£3000 

Exceeding £3000 and not exceeding 
£10,000 

Exceeding £10,000 



Fees. 



1«, Qd. for every £25 or part of £25. 
£3 for the first £1000, and 1«. for 

every £25 or part of £25 over 

£1000. 
£7 for the first £3000, and 1». for 

every £50 or part of £50 over 

£3000. 
£14 for the first £10,000, and U. for 

every £100 or part of £100, up to 

a maximum of £25 for £32,000. 



For transmissions and transfers not for value, notices of 
leases, and rectification of the register, and land : — 
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1807, One quarter of the above fees, aceordiDg to the capital 



sched. 2. 



value of the interest dealt with, with a minimum of Is. 
and a maximum of £5. 
No fees to be charged for inspection of the register. 

This schedule is practically BU[)er8ecled by the Fee Order, 1903. The 
words *'and land*' ore insensible. 



i«w, Fee The Land Transfer Fee Order, 1903, dated December 18, 

Order. 1903, MADE IN PURSUANCE OF SECTION 112 OF THE LaND 

Transfer Act, 1875, and of Section 22 of the Land 
Transfer Act, 1897. 

Land Eegistry. 

Land Transfer Acts, 1875 and 1897, 

1, the Bight Honourable Hardinge Stanley, Earl of Hals- 
bury, Lord High Chancellor of Great Britain, with the consent 
of the Treasury and with the advice and assistance of the 
Honourable Sir Arthur Kekewich, a Judge of the Chancery 
Division of the High Court of Justice, Charles Fortescue 
Brickdale, Esq., Begistrar of the Land Begistry, Sir Howard 
Warburton Elphinstone, Bart., Barrister-at-Law, chosen by 
the General Council of the Bar, James William Clark, Esq., 
Barrister-at-Law, chosen by the Board of Agriculture, and 
William Melmoth Walters, Esq., Solicitor, chosen by the 
Council of the Incorporated Law Society, by virtue and in 
pursuance of the Land Transfer Acts, 1875 and 1897, and of 
all other powers and authorities enabling in that behalf, do 
make the following General Bules for the purpose of carrying 
the said Acts into execution. 

Dated this 18th dav of December, 1903. 

Halstniry^ C. 



Subject to the Bules hereinafter contained, the following 
fees shall be charged for the several matters hereunder 
specified. 

(A.) Entry of first proprietorship of land with a possessory 
title, except as in paragraph (C) ; registration of charges, and 
transfers of land, (except as in paragraph (C), and not being 
by way of partition or exchange), made for valuable con- 
sideration other than marriage ; and removal of land from the 
register : — 
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Value of land or amount of chaise. 



1903, Fee 
Fee. OrdtT. 



Xot exceeding £1000 ... . ... 

Exceeding £1000 and not exceeding 
- £3000 

Exceeding £3000 and not exceeding 
£10,000 

Exceeding £10,000 



U. &d, for everv £25 or part of £26. 
£3 for the firet £1000, and U. for 

every £25, or part of £25, over 

£1000. 
£7 for the first £3000, and 1«. for 

every £50, or part of £50, over 

£3000. 
£14 for the first £10,000, and 1«. for 

every £100 or part of £100, over 

£10,000, up to a maximum of £25 

for £32,000. 



(B.) Eegistration of transmissions, and of transfers not 
falling within paragraphs (A) Or (C), and of charges by way of 
additional or substituted security ; rectification of the register 
under the 95th section of the Act of 1875 ; and entries and 
corrections under rules 151, 154 to 156, and 174: — I*, per 
£100, or part of £100, of the capital value of the interest dealt 
with ; with a maximum of £2. 

(C.) Entry of first proprietorship of leasehold land, where 
the original lessee or his personal representative is the appli- 
cant, with possessory title or good leasehold title; entry of 
first proprietorship of freehold land with a possessory title 
on the occasion of a grant, wholly or partly in consideration 
of a rent ; and registration of the transferee on a transfer of 
freehold land on a like occasion : — 

(a.) In respect of the average rent, 2s. for every £10, or 
part of £10, a year. 

(6.) In Tespect of the money payment or premium (if any), 
the same fee on its amount as is prescribed for a 
transfer under paragraph (A). 

Provided that no greater fee than £10 be payable in any 
case. 

(D.) Entry of a notice, under section 50 of the Land 
Transfer Act, 1875, of a lease or sub-lease by way of security 
for money -actually advanced or to be advanced; the same fee 
as that for registration of a charge for the amount secured : 
except where a charge is also delivered at the same time in 
respect of the same advance, in which case the fee for entry 
of such notice shall be Is. per £100, or part of £100, of the 
amount secured, with a maximum of ten shillings. 

(E.) Entry of first proprietorship of land with an absolute 
title, good leasehold title, or qualified title, except as provided 
in paragraph (C) : — 
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igjw. Fee Three times the fee prescribed for registration of a posses- 
sory title, with a minimam fee of £3. 
(F.) Begistration of proprietorship of an incumbrance prior 
to registration, except where registered on the entry of first 
proprietorship of land with an absolute title, good lease- 
hold title, or qualified title ; and of a transfer or transmission 
thereof: — 

The same fee as for registration of a charge, or of a transfer 

or transmission thereof respectively. 
(G.) A land certificate or certificate of charge, except where 
required by the Acts or Rules to be issued free of charge : — 
Where the value of land or charge 

£ «. d, 

does not exceed £1000 10 

exceeds £1000 10 

and in either case such further fee as the registrar shall 
authorize for copies of plans. 

(H.) Altering a land certificate or certificate of charge 
to correspond with the register, except where such alteration 
is required by the Acts or Rules to be made free of charge, 
or is made at the same time as some entry in the register : — 
Where the value of the land or charge 

£ «. d. 
does not exceed £1000 5 

exceeds £1000 10 

and in either case such further fee as the registrar shall 
authorize for altering or preparing copies of plans. 

(^•) £ s. d. 

(1.) Registering an inhibition 1 

(2.) Alteration or withdrawal of an inhibition 10 
(3.) Registering a caution, restriction, or 

priority notice 10 

(4.) Alteration or withdrawal of a caution, or 

restriction 050 

(5.) Annexing conditions to land ... ... 5 

(6.) Discharging or altering conditions ... 5 

(7.) Entering notice of an estate in dower or 

by the curtesy 5 

(8.) Entering a note or notice under the 18th 

section of the Act of 1875 5 

(9.) An entry negativing or altering implied 

covenants, powers, priorities, etc. ... 5 
(10.) Filing a supplementary statement of in- 
cumbrances 5 
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8. d, 1903, Fee 
der. 



(11.) Entering notice of a lease or sub-lease (not On 

being a lease or sub-lease by way of 

security for money) 5 

(12) Any entry or cancellation on the register 
for which the registrar considers a fee 
should be chargeable and for which no 

other fee is provided 5 

(13.) Entering an additional address for service 2 6 
(14.) Entering notice of deposit or intended de- 
posit of a certificate 10 

(J.) 
(1.) Preparing or settling a statement for the 

Court 10 

(2.) Examination of a married woman by an 

officer of the Registry 10 

(3.) Comparing abstracts with deeds by officers 

of the registry — per hour 10 

(4.) Certificate of result of official search : — 

(a) of the register— per title 5 

{b) of the index of proprietors' names — 

per name 5 

(c) of the index map ... 5 

and if the land in 
respect of which 
the search is 
made exceeds an 
acre ... * * * J 
(5.) Furnishing information under rule 286 ... 5 

(6.) A summons 5 

(7.) Inspection of any document not referred to 

on the register 5 

(8.) Taking an affidavit or declaration ... 1 6 

(9.) Each exhibit thereto 1 

(10.) Office copies — per folio 3 

(11.) Copies of plans . . . Such charges, according to 

time and labour em- 
ployed, as the registrar 
shall authorize. 

Rules. 

1. All fees, the amount of which is immediately ascertain- 
able, shall be paid on the delivery of the application. 



Such further fee, according 
to the time and labour 
employed, as the regis- 
trar shall authorize. 
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1003, Fee 2, Where the amount of a fee is not immediately ascertain- 
able, or where expenses for advertisements or otherwise will be 
incurred by the registry, such deposit on account shall be made 
as the registrar shall require. 

3. All fees shall be paid in Land Registry stamps, im- 
pressed or adhesive, as laid down in the order in that behalf 
made under the Public Offices Fees Act, 1879. Land Registry 
stamps shall be purchasable in the registry, and may be paid 
for by bankers' draft or by postal or post-office order or by 
cheque drawn to the order of The Land Registry or the regis- 
trar or assistant registrar, or in Bank of England notes or 
cash. Provided that when the fees are paid by cheque the 
registration shall not be completed until due time has been 
allowed for the cheque to be cleared, and that if the cheque is 
not honoured, the application for registration shall be cancelled 
and the document tendered for registration returned to the 
applicant. Remittances by post not exceeding la. may be 
made in postage stamps. 

4. The above fees include, in the matters to which they 
relate, all necessary stationery and mapping done in the 
registry ; the preparation, issue, endorsement, and deposit of 
certificates, wherever such issue, endorsement, or deposit is 
obligatory ; discharges of incumbrances ; the filing of auxiliary 
documents (if any) ; and all other necessary costs of and inci- 
dental to the completion of each registration or transaction. 
They also include, in districts where registration of title is 
compulsory, any surveying that may be necessary to enable the 
land to be identified on the ordnance map. 

5. Where a first registration takes place on the enfran- 
chisement of a copyhold, or on the purchase of a leasehold by 
the reversioner, or of a reversion by the leaseholder, or where 
a mortgagee purchases the equity of redemption, of on any 
other like occasion, the fee may, if the registrar shall think 
fit, be calculated on the value of the interest last acquired, 
and not upon the value of the applicants' combined interests 
in the land. In such case no entry of value need be made in 
the register. 

6. Where a disposition is delivered for registration on the 
day on which an application for the first registration of the 
land is delivered, no fee shall be payable in respect thereof. 
If it is delivered subsequently, but within 7 days after the 
application to register the land is delivered, the fee shall be 
calculated under paragraph (B). 

7. On an application for registration with an absolute title 
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of land in a district where registration is compulsory on sale, i9<^, Fee 
the land being already registered or in course of registration ^ ^' 
with a possessory title, and the applicant being a purchaser 
on sale : — 

(a.) A portion of the fees prescribed by paragraph (E) 
shall, at the request of the applicant, and unless the 
registrar in his discretion determines the contrary, 
be deferred as hereinafter provided. 
{K) The following sums shall in any event be paid on the 
delivery of the application, namely : — 
Where the value of the land does 

not exceed £1000 £2 

Where the value exceeds £1000 £2 for the first 

£1000, and 
£1 for every 
£1000 or 
partof £1000 
up to a maxi- 
mum of £33 
for over 

£31,000. 
Provided that where the fee payable under this 
paragraph becomes chargeable within 14 days after 
the payment of any other fee (except a fee for first 
registration with possessory title) the lesser of the 
two fees shall be allowed for or remitted as the case 
may be. 
(e.) The remainder of the fee shall be noted on the register 
as deferred, and so long as any part thereof is 
unpaid, the fees for registration of transfers for 
value and charges shall be increased by one-half — 
the amount of the increase in each case being 
applied in reduction of the deferred fee. 

Provided that where the value of the land does 
not exceed £1000, and a Building Society, 
Friendly Society, or Industrial and Provident 
Society has, before the title is made absolute, 
advanced not less than half the value of the land 
on the security of a registered charge, the deferred 
fee shall be remitted. 
(d.) The registered proprietor may, at any time, if he 
wishes, pay off wholly, or in part, the amount of 
the deferred fee for the time being remaining 
unpaid. 
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ipMyFee (e.) The fees of conyeyancing counsel and any costs or 
^'^ expenses incuned by the registry on the application 

shall be borne by the registry. 
(/.) Where an application for registration with absolute 
title is wholly refused, the following sums shall be 
retained by the registry, but the remainder of the 
fees paid shall be returned to the applicant : — 



Yalae of the Und. 



SumB to be retained. 



Not exceeding £1000 

Kxceeding £1(KX) and not exceeding £10,000 
Exceeding £10,000 



£ «, 


d. 


5 





10 





1 






(g.) No fee shall be charged in respect of any application 
delivered while the application for absolute title is 
pending. 

8. Where an application for first registration with absolute 
title, to which rule 7 does not apply, is altogether refused, or 
where an application for registration with absolute title is com- 
pleted with a qualified or good leasehold title, such abatement 
(if any) in the fee may be made as the registrar may deem 
reasonable in the circumstances of the case. 

9. The fees payable in respect of any matter involving 
an inquiry into title are, except where herein otherwise pro- 
vided, exclusive of the fees of counsel and of any costs or 
expenses incurred by the registry in regard to the matter. 

10. Where land, already registered with a possessory title, 
is to be registered with a qualified good leasehold or absolute 
title; or where land, already registered with a qualified or 
good leasehold title, is to be registered with an absolute title, 
the registrar may make such abatement (if any) in the fee as 
he shall deem reasonable. 

11. The fee for an entry (except the entry of a notice of 
deposit or intended deposit) in, or withdrawal from, the register 
affecting several titles whereof the same person is registered 
as proprietor shall be the same as for an application respecting 
one title only. In other cases an extra fee of 2$. 6d. shall be 
charged for every title affected after the first 

12. Where a transfer for value and a charge by the trans- 
feree are registered together only half the usual fee shall be 
paid in respect of the charge. 

13. The fee for first registration of leasehold land shall 
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include the entry of a notice of the lease against the lessor's <m> Fee 
title, if registered. ^'*'- 

14. Where a transfer of freehold land in consideration of a 
rent, or a transfer by which mines and minerals are dealt with 
separately, is registered, the fee shall not include the regis- 
tration of the proprietor of the rent, or of the severed land or 
mines and minerals respectively, as the case may be, for which 
a separate fee shall be payable as on a transfer of land. 

15. No fee shall be payable for any entry of, or in respect 
of a caution, inhibition, restriction, condition, note, or notice 
of any kind by the Acts or Rules made necessary on (a) the 
first registration of land, or (b) any registration for which an 
ad valorem fee is payable. 

16. The amount of an average rent for the purposes of this 
order shall be ascertained in the same manner as for the pur- 
poses of Inland Revenue Stamp Duty. 

17. Where an instrument or application affecting two or 
more titles or charges is registered as to some or one only of 
the titles or charges affected thereby, the fee payable shall be 
the same as that which would have been payable if it had been 
registered as to all the titles or charges affected by it. If the 
instrument or application is afterwards registered as to any 
other titles or charges, a further fee of 28. 6d. shall be paid for 
every title or charge so affected. 

18. Where a charge or incumbrance is also secured on 
unregistered land or other property as well as registered land, 
the amount of the charge shall for the purpose of this order 
be reduced to the simi which bears the same proportion to the 
whole sum secured that the value of the registered land bears 
to the value of the whole security. 

19. The fee on a charge by way of additional or substituted 
security shall not exceed that upon a charge for a sum equal 
to the value of the land after deducting the amount secured on 
it by registered charges at the date of the registration of the 
additional or substituted charge. 

20. The word " land " includes both freehold and leasehold 
land, and every hereditament the title to which may be regis- 
tered under the Land Transfer Acts. 

21. Where boundaries are to be noted on the register as 
" accurately defined," such additional charges may be made to 
cover the cost of the necessary inquiries, mapping, surveying, 
and notices as the registrar shall in each case deem reasonable. 

22. Where land is transferred for valuable consideration 
other than marriage, subject (o a registered incumbrance or 

2 b 
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i903» Fee charge, the fee payable shall be calculated on the amount of 
the purchase-money, or, where the consideration giyen is not 
money, on the yalue of the equity of redemption. 

23. Where land subject to a registered charge or incum- 
brance is transferred discharged from the charge or incum- 
brance, and a new charge in favour of the proprietor of the 
old charge or incumbrance is delivered on the same day as 
the transfer, the fee payable on the registration of the transfer 
shall be calculated on the consideration expressed to be paid 
in the transfer after deducting the amount of the new charge 
or charges. 

24. Where, on the cessation of a charge, a new charge is 
delivered in favour of the proprietor of the former charge, the 
fee payable on the new charge, in so far as its amount does 
not exceed the former charge, shall be calculated at the rate 
stated in paragraph (B). 

25. When two or more rules allowing abatement of fees 
are applicable to the same case, their effect shall not be cumu- 
lative, but the applicant may elect which one of them shall be 
applied. 

26. This Order may be cited as The Land Transfer Fee 
Order, 1903, and shall come into operation on the first day of 
January, 1904. 

We concur in the above Order. 



Treasury Chambers, 
19 December, 1903. 



Balearres, 
Ailwyn E. FeUowes, 



Ponns. 



2903, The First Schedule. 

scfacd. X, 

'• Form h^Appiicatianfor Regwtratwii wUh a Possessory Title. (Buk 18.) 

Land Rbqistbt. 
Land Transfer Acts, 1875 and 1897. 

I, A.B., of etc., hereby apply to be registered as proprietor with possessoxy 
title of the land in the pariah of shown and edged with red on the 

accompanying plan (or comprised in the accompanying deed, or any 0^ 
particulars sufficient to enable the land to hefvXly identified on the Ordnance 
map) the value of which, with all buildings and timber thereon, does not, to 
the best of my belief, exceed £ • 
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Where U is desired that a particular ver^ description he entered in the igo^, 
reffistery add I also desire the following verbal description to be entered on J^^^^ h 
the register;— "' ^"^ 

(Fill in the proposed verhal description.) 

To be signed by the applicant or (except where a nominee is to be 
registered) by his solicitor. 



FoBM 2. — Statutory Declaration hy an Applicant for Begistration with 

a Possessory Title. {Eule 18.) 

(Heading as in Form 1.) 

I, A.B., of etc., solemnly and sincerely declare as follows : — 
That I am in possession, [or receipt of the rents and profits] of the land 
shown and edged with red on the plan [and — if it is desired that a particular 
verbal description be entered on the register — described in the verbal de- 
scription], now produced and shown to me marked [and ] 
and that I am entitled thereto in fee simple for my own benefit (or otherwise 
as the case may he)y and that the value of the land, with all buildings and 
timber thereon does not, to the best of my belief^ exceed £ 
And I make, etc. 

iTo/e.—- If sufficient particulars to enable the land to be fully identified on 
the Ordnance map can be furnished without a plan, no plan need be 
exhibited, and the declaration can be altered accordingly. 

If the declaration is made by the solicitor, the form must be altered 
accordingly, and the deponent must be described as the solicitor of the 
applicant. 



Form ^.—Application for Begistration with an Absolute Title. (Rule 30.) 

(Heading as in Form 1.) 

I, A.6., of etc., hereby apply to be registered as proprietor with absolute 
title of the land in the county of and parish of known 

as consisting of (Jill in short particulars of the land sufficient to 

identify it) the value of which, with all buildings and timber thereon, does 
not, to the best of my belief, exceed £ 

To be signed by the applicant or (except when a nominee is to be registered) 
by his solicitor. 

FoBM 4. — F&i'^m of Advertisement in the " London Gazette" of an application 

ffyr an Absolute Title. (Bute 39.) 

Land Reoistbt. 
Land Transfer Acts, 1875 and 1897. 

Notice. 

The following applications have been made for registration with Absolute 
Title:— 



420 



ACTS AND RULES. 



19^ 

•ched. I, 

'• * No. of 

Appli- 
cation. 


The Land. 


The Applicant. 


County. 


Parish 
or Place. 


Name and 

Short 
Description. 


Freehold 

or 
Leasehold. 


Name. 


Address. 


Descrip- 
tion. 















Phins of the several properties comprised in the application can be seen 
at the Land Registry, 34, Lincoln's Inn Fields. Any person may by notice 
in writing, signed by himself or his solicitor, and delivered at the registry 
before the expiration of two months from the appearance of this advertise- 
ment, object to the registration. The notice must state concisely the 
grounds of the objection, and give^ the address in the United Kingdom of 
the person delivering the notice, and, if it is delivered by a solicitor, must 
give the name and address of the person on whose behalf it is given. 

FoBM 5. — Statutory DecJarcUion on completion of an Absolute or 

Qualified Title. (Sule 47.) 

(Heading as in Form 1.) 

Application, No. 

We, A.B., of etc., and CD., of etc., solicitor, severally solemnly and 
sincerely declare, to the best of our respective knowledge, information, and 
belief, as follows : — 

1. That all deeds, writings, and instruments of title, and all leases, charges 
and incumbrances affecting the title to the land which is the subject of the 
above-mentioned application, and all facts material to such title have been dis- 
closed in the course of the investigation of the said title made by the registrar. 

2. That the map marked *' A '' now produced to us comprises, within the 
part edged with red, the whole of such land, and no more than such land. 

3. That the actual possession, or receipt of the rents and. profits, of such 
land is in accordance with the title of the applicant as deduced to the 
registrar, and that the value of the land with all buUdings and timber 
thereon [or of the leasehold interest] does not exceed £ • 

4. That the said applicant is not a bankrupt, nor has any receiving order 
been made against him. 

5. That there is no lispendensy land charge, or other similar incumbrance, 
registered or unregistered, in existence, affecting the said land. 

6. That the means of our respective knowledge, information, and belief 
are as follows (that is to say) ; — [fill in means of knowledge, etc."]. 

And we severally make, etc. 

Note. — ^If the applicant has no solicitor the declaration may be altered 
accordingly. 
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FoBM 6. — Bestriction where Tenant for Life is registered as Proprietor (a short sched. i, 

form). (Bides SI and 129.) ff. 6-X2. 

Except ander an oi'der of the registrar, no transfer is to be registered 
unless made on sale, the purchase moneys being paid to A.B., of etc., and 
CD., of etc., {t?ie trustees of the settlement), or into Court 

No chai^ge is to be registered except under an order of the registrar. 

Form 7.— The same (a full form). (RuJes 81 and 129.) 

Except under an order of the r^istrar, no transfer of the land is to be 
registered unless made on sale or exchange, the purchase moneys on sale 
bemg paid to A.B., of eta, and CD., of etc. (the trustees of ihe settlement), or 
into Court, and the transfer on exchange being made to the said E.F., of etc. 
(the tenant for life). 

No transfer of the mansion house and land shown and edged with red on 
the filed plan, No. , is to be registered without the consent of the said 

A JB. and CD. or an order of the Court 

Except under an order of the registrar, no charge is to be registered 
unless expressed to be for one of the purposes for which a tenant for life 
IB authorized by law to raise money on mortgage of the settled land, the 
money being paid to the said A.B. and CD. 

Form 8. — Where the Trustees of the Settlement are entered as Proprietors 

(Bule 81.) 

' Except under an order of the Registrar, no transfer is to be registered 
without the consent of A.B., of etc. (tenant for life), or (where there are several 
tenants for life and section 6 of the Settled Land Act, 1884, applies) CD., 
of etc., or E.F., of etc. 

No charge is to be roistered except under an order of the Eegistrar. 

Note. — ^This form may be amplified, according to circumstances, similarly 
to Form 7. 

Form d.^^Addition to the above restrictions. (Bute 81.) 

Where there are limited powers of charging, insert at the beginning of the 
restriction against Charging, '' If and when the land has been charged to the 
extent of £ no further charge is to be registered etc.,** as in Form 6 or 7. 

Form 10. — Bestriction where Land is settled subject to such uses as Two Persons, 
entered as Proprietors, shM jointly appoint. (Bule 81.) 

After the death of either of the proprietors no transfer or chaige is to be 
registered except under an order of the registrar. 

Form 11. — Bestriction where there are no Trustees of the Settlement and Tenant 
for Life is registered as Proprietor. (Bute 81.) 

No transfer or charge is to be registered except under an order of the 
registrar. 

Form 12. — Additional restriction where Tenant for Life is registered as 
Proprietor and Jias incumbered his Beneficial Interest vnthout reserving 
his right to eocercise his Statutory Powers. (Bute 81.) 

Except under an order of the registrar no transfer or charge is to be 
registered without the consent of A.B., of etc. (the mortgagee of the life 
Bterest). 
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J^J^^Ji Form IS.^Bestridum on Charity Land. (Bules 83 and 150.) 

No dispodtion is to be registered without the consent of The Charity 
Commissioners [The Board of Education] or an order of the registrar. 

Form IL^Cataian (under the GOth section of the Act of 1875) against entry 

of Land on the Begister. (Jitde 88.) 

(Heading as in Form 1.) 

{Daie,) A.B. \the ooLutioner] of etc., is entitled to notice of any application 
that may be made for the registration of the freehold land (or leasehold land 
held nnder a lease dated etc., and made between A.B., of etc., of the one part, 
and CD., of the other part, for the term of years from (date) or otherwise 
as the ease may he) ahown and edged with red on the plan attached hereto. 

(To be signed by the cautioner or his solicitor.) 

Note, — ^The statutory declaration in support (in the next form) must set 
fortii the interest in respect of which the cautioner claims to be entitled to 
object to any dispontion of the land being made without his consent 

The form can be adapted to the case of a manor or an advowson or other 
incorporeal hereditament. 

If the cautioner's address is not within the United Kingdom, an address 
for service within it must ako be giyen. 

Form U.—Statutory Declaration in support of a Caution. (Bales 90 and 226.) 

(Heading as in Form 1.) 

I, A.B., of etc., solemnly and sincerely declare that I am interested in the 
land (or charge) referred to in tlie caution now produced and shown to me 
marked A [Aere state the nature of the declarant's interest " as beneficial owner 
in fee simple," " beneficially entitled to the lease referred to therein," 
" tenant for life within the meaning of the Settled Land Acts," "purchaser 
under a contract for sale, dated, etc.," " plaintiff in an action in the Chancery 
Division of the High Court of JusUce, B. v. C, 1897, B 145," "equitable 
mortgagee under a memorandum of charge dated , under the hand 

of ," or as the case may ftc]. 

And I make, etc. 

(To be declared by the cautioner, or, with the necessary alterations, by his 

solicitor.) 

Form IG.^Notice {under the mth and %2nd sections of the Act of 1875) 
of an applioation to register Land. {Bute 91,) 

Laxd Begistry. 

Land Transfer Acts, 1875 and 1897. 

District . 

Parish 

No. of Application 

Notice. — C.D., of etc., has applied to be registered {or to have re^stered 
in his stead E.F., of etc.) as proprietor of the land in the parish (or extra 
parochial place) of in the county of affected by the 

caution dated the (daU), lodged by you in the Land Registry (at )» 

and if you intend to appear and oppose such registration you are to enter 
an appearance for the purpose by lodging an objection to the registration in 
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accordance with Bnle 41 at the registry before the expiration of 14 days 2903, 
&om the date of the service of this notice. Unless yon so appear, the regis- sched X| 
tration will be proceeded with in your absence. xy-aOr 

Dated the of , 19 • 

Form 17. — Application to withdraw a Caution against entry of Land on the 

Register. {Bule 92.) 

(Heading as in Form 1.) 

I, A.B., of etc., (the cautioner) hereby apply to withdraw the cantion 
lodged on the (daie) (so far as it relates to the land shown and edged with 
red on the plan annexed hereto). 

(To be signed by the applicant or his solicitor.) 

Fomc 18. — Priority Notice {under Bule 95) for entry of Land on the 

JRegiater. 

(Heading as in Form 16.) 

To the Registrar. 

Take notice that I, A,B.f of etc., desire to reserve priority for an appli- 
cation for registration of myself as first proprietor of the freehold [leasehold] 
land shown and edged willi red on the plan attached hereto, which I have 
contracted to purchase [for the residac of a term of years from 

the (date) created by a lease, dated the (date) and made between 
of and of ]. 

(To be signed by the applicant or his solicitor.) 

Form Id.—Friority Notice (under Bule 117) in respect of a Dealing with 

registered Land or a Charge. 

Land Registry. 
Land Transfer Acts, 1875 and 1897. 

District - 

Parish . 



No. of Title. 



To the R^istrar. 

Take notice that I, A.B.^ of etc., desire to reserve priority for an instru- 
ment of transfer from myself to C.2)., of etc., of the wliole of the land com- 
prised in the title above referred to (or otherwise as the case may &«). 

(To be signed by the applicant or his solicitor.) 

Form 20.'-In$trument of Transfer of Land, (Bule 126.) 

Land Registry. 

Land Transfer Acts, 1875 and 1897. 

District — 

Parish 



No. of Title. 



{Date.) In consideration of pounds (£ ) I, A.B., of etc., 

hereby transfer to CD., of etc., the land comprised in the title above 

referred to. 

Signed, sealed, and delivered \ 
by the said A.B., in the pre- J {Signature of A.B.) (Seal) 
senceofE.F., of etc* ) 



424 ACTS AND RULES. 

l^O^ Koie. — ^Where the transfer is made under section 9, subsection 6 of the 

sched. I, Act of 1897, and deals with part only of the land comprised in a title, or is 

ff. 21, A made under Rule 96, the number of the title must be left Uank, and instead 

of the words " the title above.refcrred to " a reference to the last preceding 

document of title containing a description of the land must be inserted. 

When the consideration is advanced by different persons iu separate sums, 
or does not consist* or wholly consist, of money, its nature, or the separate 
payments made, may be concisely stated. 

When the transfer is to two or more jointly, no addition need be made to 
the form. 

Where it is to two or more as tenants in common^ one of the following 
forms may be used: '*to CD. and E.F. in equal shares," ''to CD. four- 
fifths, and to E.F. one-fifth of,*' and so on. Wliere the transferor retains a 
share, add the words *' and I the said A.B. retain share or shares.** 

The amount of the consideration should be stated in words, and repeated 
in figurea— as, for instance, ** three hundred and seventy pounds (£370)/* 

FoBM 21. — Instrument of Transfer of part of the Land comprised in a Title. 

(/?tt/e 127.) 

As Form 20, adding after ^' the land ** these words, '' shown and edged 
witli red on the accompanying plan and known as [and — if it is desired thai 
a particular verlai description he entered on the re^/sfor— described in the 
schedule hereto] being part of the land comprised in the title aboYO 
referred to." 

Add schedule, if any. 
(To be executed as Form 20 by the transferor. The plan must be signed 
by the transferor and by or on behalf of the transferee.) 

FORU 22. — Instrument of Transfer of Freehold Land to give effect to a 
Seitlementj Tenant for Life to he registered as Proprietor, (fivle 128.) 

Laxd Registry. 

Land Transfer Acts, 1875 and 1897. 

District 

Parish 



No. of Title. 



(pate.) In pursuance of the provisions of a settlement dated, etc., and 
made between, etc. {or created by the will of etc.), under which A.B., of etc., 
is {or has the powers of a) tenant for life under the Settled Land Acts, 1882 
to 1890, and CD., of etc., and E.F., of etc., are the trustees of (or with 
power of sale under) the said settlement, I, G.H., of etc., with the consent 
of the said A.B., hereby transfer to him the land comprised in the title 
above referred to, to hold to the uses, on the trusts and subject to the 
powers and provisions which under the settlement, or by reason of the 
exercise of any power of charging therein contained, are subsisting with 
respect to the settled land, or as near thereto as circumstances permit, but 
not so as to increase or multiply charges or powers of charging, and we, the 
said CJ). and E.F., apply for the registration of the following restriction [fU 
in the appropriate restriction], 

(To be executed as Form 20 by transferor, tenant for life, and trustees.) 

Note 1.— Where other registered land is si^bject to the settlement, and 
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mcambrances under the settlement are protected by a charge or otherwise 19^3, 
an the register, the following should be added : — ached, x, 

And I, the said A.B., hereby apply to the registrar, to note the extension ^~^ 
of the chaige, caution, restriction, etc., etc.. No. , in the proprietorship 
(pr charges) register of title No. to the above land. 

Note 2. — ^Where the existing registered proprietor is to be tenant for life 
no transfer will be required, but only an appUcation by the trustees^ with 
his consent for the appropriate restriction. 

Note 3.^For leasehold land^ fee Form 27. 

Form 23. — Inntrument of Tranter of Freehold Land to give effect to a 
Seitlementf Tnutees to he registered <u Proprietors. {Rule 128.) 

Follow Form 22, substituting after the words '' hereby transfer to " the 
names of the trustees for the word " him." 

(To be executed as Form 20 by transferor, tenant for life, and trustees.) 
See Notes 1 and 3 to Form 22. 

FoBM 24 — Instrument of Transfer of Freehold Land to give effect to a Settle- 
mentf Donees of an overriding Fouler of Appointment to he registered as 
Proprietors. \Eulel2B.) 

Follow Form 22, inserting after the words '^ under which ** the words 
" the limitations are to such uses as A.6., of etc., and CD., of etc., shall 
jointly appoint, and subject thereto to various uses under which," down to 
'' said settlement," and then continue : I [transferorl, with the consent of 
{tenant for Itfe"] hereby transfer to the said A.B. and CD. the land [etc., as 
in Form 22]. 

(To be executed as Form 20 by the transferor, donees of the power, 

tenant for life, and trustees.) 

Note. — ^Where the existing registered proprietor is one of the donees ot 
the power the form will be the same, except that the words of transfer will 
be " to myself and \ihe other doneey* 

See Notes 1 and 3 to Form 22. 

FoBM 25. — Instrument of Tranter of Freehold Land purc^iased with Capital 
Money liable to he laid out in the Fwrchcue of Land to he assured to the 
uses of a Settlement, Tenant for Life, or Trustees to he registered cu 
Proprietors. (Rule 128.) 

(Heading as in Form 22.) 

(Date.) In consideration of pounds (£ ) paid out of capital 

money arising under a settlement dated, etc [continue as in Form 22 or 23 
according to circumstances], 

(To be executed as Form 20 by transferor, tenant for life, and trustees.) 
See Notes 1 and 2 to Form 22. 

Form 26.— I^ ZtAre, the Donees of a joint overriding Power of Appointment 

heing registered as Proprietors. {Rule 128.) 

(Heading as in Form 22.) 

(Date.) In consideration of pounds (£ ) paid out of 

capital moneys arising under a settlement dated, etc., and made between, etc. 
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'9^^ (^ created by the will of, etc.)) under which land is limited to each uses ib 
*^b6d« I, A3,^ of etc., and CD., of etc., shall jointly appoint, and subject thereto to 
*^3'« Tarious uses by virtae of which the said A.B. is (or has the powers of a) 
tenant for life nnder the Settled Land Acts, 1882 to 1890, and G.H., of etc., 
and J.K., of etc., are trustees of the settlement, I, E.F., of etc., with the con- 
sent of A.B. as tenant for life, hereby transfer to him and the said CD. the 
land comprised in the title aboYO referred to, and we, the said Q.H. and J.K., 
hereby apply for the entry on the register of the following restriction [fin in 
Form 10]. 

(To be executed as Form 20 by the transferor, donees of the power, 

tenant for life, and trustees.) 
See Notes 1 and 3 to Form 22. 

Form 27.— Jm^rumen^ of Tranter of Lea&eihoUd Land to give effect 

to a Seillemeni. (Bute 128.) 

Follow Form 22, 23, 24, 25 or 26 aoconling to cux^umstanoes, substituting 
after the words *^ to hold '* the words " on trusts and subject to powers and 
proTisions corresponding, as nearly as the law and circumstances permit, 
with the uses trusts powers and provisions which under the settlement or 
by reason of the exercise of any power of chaining therein contained are 
sabsiBting with respect to the settled freehold land but not so as to increase 
or multiply chains or powers of charging so nevertheless that the beneficial 
interest in the land shall not vest absolutely in a person who is by the 
settlement made by purchase tenant in tail, or in tail male, or in tail female, 
and who dies under the age of twenty-one years but shall, on the death 
of that person under that age, go as freehold land conveyed as aforesaid 
would go." 

Form 2S,— Instrument of Transfer of land without the Mines and 

Minerals, (i?u7e 134.) 

As Form 20, adding after "above referred to" the words "except the 
mines and minerals under the same." 

Form 29. — Instrument of Trantfer of Land with certain specified Mines 

and Minerals only, (Bule 134.) 

As Form 20, adding after «* above referred to " the words " except the 
mines and minerals under the same other than," followed by a description of 
the mines and minerals to be transferred. 



Form SO.'-lnstrument of Transfer of Land, with (he Mines and Minerals^ 
excepting only certain specified Mines and Minerals. ^(Rule 134.) 

As Form 20, adding after *' above referred to " the word " except,*' 
followed by a description of the mines and minerals not to be transferred. 

Form Sl,—Instrument of Transfer of the Mines and Minerals ufithaui 

the Land. (JRule 1S5,) 

As Form 20, adding before "the land" the words "the mines and 
minerals nnder." 
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Form 32, — Instrument of Tranrfer of certain specified Mines and Minerals JP _ JS» 

ioiihout the Land. (iJufo 136.) fi. 32-3O. 

As Form 20, down to *' CD. of etc.," and then continue : ** Such of the 
mines and minerals under the land comprised in the title above referred to 
as are here described, namely,*^ followed by a description of the mines and 
minerals to be transferred.^* 



Form 33. — Instrument of Transfer^ without the Landy of the Mines and 
Minerals, eaocept certain sjpecifitd Mines and Minerals, {Rule 135.) 

As Form 20, down to " CD. of etc.," and then continue : " The mines 
and minerals under the land comprised in the title above referred to, 
except" followed by a description of tiie mines and minerals not to be 
transferred. 



FoBM 34. — Instrument of Transfer of Land in exercise of a power of 
Sale contained in a Registered Charge, {Rule 137.) 

As Form 20, adding after " (£ ) " the words, "and in exercise of the 
power of sale conferred by the chai^^ dated, etc., and registered, etc." and 
at the end, " discharged from the said charge." 

FoKM 36.— /n»<rttfne«< of Transfer of Leasehold Land. {Rule 138.) 

As Form 20, adding at the end ** for the residue of the term 'granted by 
the registered lease." 

Where it is intended to negative the covenants implied by section 39 of 
the Act of 1876^ or Rule 139, the following words may be added to the 
form: — 

" The covenant by the transferor {or transferee, or the covenants by the 
transferor and transferee) implied by section 39 of the Act of 1875 (or 
Bule 139) is {or are) not to be implied." 

FoKM 36. — Instrument of Transfer of Land to a Company or Corporation. 

{Rule 144.) 

(Heading as in Form 20.) 

{Date.) In pursuance of a licence [etc.^ describing it, or, of the 
Act, ] I, A.B., of, etc. [the registered proprietor] hereby 

transfer to [JUl in the corporate name of the transferee^ adding, if 

a carpomtion soUy " and his successors "] all the land [etc., as in Form 20 or 21 
to the end of the Form}. 

(To be executed as Form 20.) 

Note. — If the licence or statute contains any limit to the extent of land 
which may be conveyed or held, or any provisions as to the purposes for 
which it may be used, add at the end of the form : " And it is hereby 
declared that the land already held by the transferees under such licence 
{or Act), together with the land hereby transferred, does not exceed 
acres (or that no land other than that hereby transferred is held by the 
transferees), and that the present transfer is for the purposes of [JiU in the 
purposes for which the land is to he used].^^ 
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•died, I, FoBM dl.—lnairument of Trantfer of Land for CharitMe Uta, (Rtde 145.) 

(Heading as in Form 20.) 

{Ditie,) In pursuance of tiie Act of (or other authority 

under which the transfer is made), I, A.6. [the registered proprietor^, hereby 
transfer to CD., of etc., all the land [etc,, at in Form 20 or 21 to the end of 
the form} for the purpose of a public park (or museum, church, school, or as 
the case may he), 

(To be executed as Form 20.) 

Note, — If the statute contains any limit to the extent of land which may 
be conveyed or held, or any proyisions as to the purposes for which it may 
be used, add a clause similar to that to be added at the end of Form 36 in 
the like case. 

FosM 38. — Certifloate as to Vesting in an Ineutnbent or other EedesiastieaZ 

Corporation. {RtdeUl.) 

{Bate,) This is to certify that the land (or hereditaments, etc) comprised 
in a [describe the tranter] would under the provisions of [stcUe the sUUtUe"] 
(If such transfer were a conveyance under such Act), vest in the incumbent, 
of (or bishop of , as the case may he) and his successors 

immediately (or as Me case may he) upon the happening of the event 
following, namely, the 

(To be sealed by the Ecclesiastical Commissioners.) 

Form S9,^The like Certificate under the New Parishes Act. {Bvle 148.) 

(IkUe) This )a to certify that the land (or, hereditaments, etc.) comprised 
in a [describe conveyance or transfer, etc."} would, by the operation of the New 
Pari^es Acts, 1843 to 1884, have vested in the incumbent of and 

his successors. 

(To be sealed by the Ecclesiastical Commissioners.) 

Fork 40,^The like Certificate under Rule 149. 

(Date.) This is to certify that the [desci^ Scheme and Order in Council 
or instrument or conveyance, etc,} would operate to vest immediately (or, on 
publication in the London Gazette, or at some subsepsetU period, as the case 
may he), the land {or other hereditaments, describing it or them by reference 
to the register if possible) in the [describe the corporation or person}. 

(To be sealed by the Ecclesiastical Commissioners.) 

Form 41. — Instrument of TVansfer of Land subject to restrictive conditions 
under section 84 of the Act of 1875. (Rule 15^) 

As Form 20 or 21, adding at the end, " subject to the following restrictive 
conditions namely ":— [Aere add the restrictive conditions, cufor instance: — 

1. No house on the land shall be used otherwise than as a private 
dwelling house. 

2. The building line shown on the plan shall be observed. 

3. Nothing shall be done or permitted on the land that shall be a nuisance 
to the owners of adjoining land. 
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4. No house shall be erected of a less value than £500.] igos, 

•chcd. If 

(To he executed as Fonn 20 by both parties.) ff, ^^ ^ 

Note. — The conditions must be so framed as to be clear and intelligible 
"when placed in the register of the land transferred, without reference to any 
document or matter of law or fact which does not appear thereon. 

Only restrictive covenants can be registered. Covenants to expend money 
or to do any work on the land may be added to the transfer, but will not be 
expressly noticed in the register. 



Form 42. — Inatrument of Exchange, {Btde 154.) 

(Heading as in Form 20.) 

{Bate,') In consideration of the transfers hereinafter contained (and, (/* so, 
of the sum of pounds (£ ) paid by CD. for equality) I, A.6., of 

etc., hereby transfer to CD., of etc., the land, shown and edged with red on 
the accompanying plan, signed by me and by the said CD. {or the plan 
attached hereto or endorsed hereon), and I, the said CD., hereby transfer to 
the said A.6. the land shown and edged with green on the same plan (and, if 
80y I, the said A.B., hereby apply to have the said land, edged] with green, 
added to the land comprised in title No. , of which I am tlie registered 
proprietor, and I, the said CD., apply to have the said land, edged with red, 
added to the land comprised in title No. , of which I am the regbtered 
proprietor). 

(To be executed as Form 20 by both parties.) 

Note, — If preferred, the transaction may be carried out by two instruments 
in Form 20 or 21, altering the consideration as follows : — 

** In consideration of a transfer (or conveyance) of even date herewith 
(and, if so, of the sum of pounds (£ ) paid to me for equality).'* 

When and so far as the land taken in exchange is not registered, the 
conveyance thereof will be in the ordinary form. 

If it is desired that a particular verbal description of the land be entered 
in the register, add after the word ''plan'* or ** hereon," as the case may be, 
the words '' and described in the [first, second] schedule hereto,'* — ^and add a 
schedule or schedules at the end. 

Form iS,-- Instrument of Partition. (Rule 156.) 

(Heading as in Form 20.) 

(Dofc.) "We, A.B., of etc., CD., of etc., and E.F., of etc., hereby transfer 
the respective lands shown and edged with red on the accompanying plans 
(or plan) signed by us (or on the plan attached hereto or endorsed hereon) and 
(thereon) marked X., Y., and Z. to the said A.B., CD., and E.F. separately 
and respectively. 

(To be executed as Form 20 by all parties.) 

2fote, — If preferred, the plan may be tinted in difiTerent colours, and the 
instrument altered to correspond therewith. 

If it is desired that a particular verbal description of the land be entered 
in the register, add after the word " plan " or " hereon," as the case may be, 
the words ''and described in the [first, second] schedule hereto," and add a 
schedule or schedules at the end. 
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•ched. If Form ii.^Instru7nent qf Charge, (Bitie 158.) 



t 44- 



(Heading aa in Form 20.) 

{Date,) In consideration of ponnds (£ ) I, AJB., of etc, hereby 

charge the land compriBed in the title aboye referred to with the payment to 
CD., of etc., on the of , 19 , of the principal sum' of £ , 

with interest at per cent, per annnm, payable [half yearly, quarterly] 

on the of , etc. in every year. 

(To be executed as Form 20.) 

NoU. — ^Where the charge is made under section 9, subsection 6 of the Act 
of 1897, and deals with part only of the land comprised in a tide, or is made 
under Rule 96, the number of the title must be lefl blank, and instead of the 
words " the title above referred to ** a reference to the last precedingdocument 
of title containing a description of the land must be inserted. 

Where the consideration is advanced by different persons in separate 
sums or does not consist, or wholly consist, of money, its nature, or the 
separate payments made, may be concisely stated. 

The amount of the consideration should be stated in words, and repeated 
in figures — as, for instance, '^ three hundred and seventy pounds (£370).^* 

Where the chairge is to two or more jointly, no addition need be made to 
the form. 

Where the money is to be held in separate shares, the following variation 
may be used : — 

After " payment to " insert '* CD., of etc., and E.F., of etc., on the 
of 9 19 , of the respective principal sums of 

and with interest ^' etc., as in the above form. 

Any of tlie following special stipulations may also be added at the end of 
the chaige. 

A. — Stiputaiiom negativing the Covenants imjpHied in charges hy 
sections 23 & 24 of the Ad of 1875. 

(1.) No covenant is hereby implied to pay the principal or interest 
secured by the charge. 

(2.) No covenant is hereby implied as to payment of rent or performance 
or observance of the covenants or conditions of the registered lease, or as to 
indemnity in respect thereof. 

6. — Stiptdations in Charges exduding the provisions of sections 25 to21 qf 
the Act of 1875, and altering the priority qf Charges under section 28 qf 
the same Act. 

(1.) The creditor shall have no power to enter on the land. 

(2.) The creditor shall have no power to enforce foreclosure or sale of the 
land. 

(3.) The creditor shall have no power of sale. 

(4.) The creditor may exercise the power of sale without notice. 

(5.) This charge shall rank pari passu with a chaige of even date to 
of to secure or Hhall be the [first, second, third, etc., as 

the case may he"] in order of priority of three charges of even date^ one of 
which is to of to secure , another is to of 

to secure , and the other is this charge or shall have priority 

to a ohaige dated etc., registered etc. in favour of A.B. of, etc., for 
{or othertvise (W the case may he). 
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C — Mitcelianeoue Stipulations, ached, i 

(1.) The interest to be secured by the chaige shall be reduced to per 
cent, in every (half year, quarter, etc.) m which it is paid within days 

after it becomes due. 

(2.) None of the principal secured by the charge shall be called in till 
the of 19 unless the interest shall fail to be paid 

within days after it becomes due. 

(3.) None of the principal. secured by the chaige shall be paid off till 
the of 19 unless the proprietor of the charge shall 

be willing to accept it 

(4.) If the interest secured by the chaige shall be paid within days 

after it becomes due the principal shall be payable by instalments of 
each, to be paid on the of and the of 

in every year, the first of such instalments to be paid on the 
of 19 . 

Provided that on failure of payment of any instalment within 
days after it becomes due, the whole of the principal remaining owing on the 
said security shall become payable at once. 

Provided nevertheless that the whole or any part (not less than 
at any one time) of the above-mentioned principal may be paid off on 
giving one calendar month's notice in writing of the intention to do so, and 
on paying up all arrears of interest that may be due at the time of such 
payment of principal. 



FoEM 45. — ImtrumerU of Charge hy tcay of Annuity. {Buh 160.) 

(Headmg as in Form 20.) 

(Date.) I, A.B., of etc., hereby chaige the land comprised in Uie title 
above referred to with the payment to CD., of etc., of an annuity of 
for years (or during his life, etc.) payable [half-yearly, quarterly] 

on the of etc., in every year. 

(To be executed as Form 20.) 

Note, — ^If there is any consideration, it can be stated at the commence- 
ment as " To secure part of the purchase money of the land comprised 
in the title above referred to** or '*In consideration of an instrument of 
transfer of even date herewith of the land comprised in the title above 
referred to," etc., etc. 

If only part of the land comprised in the title is charged, add after " land *' 
the words ** shown and edged with red in the accompanying plan signed by 
me, being part of the land,'^ etc. 

If the charge is to secure a periodical payment which is not an annuity, 
the form may be varied accordingly. 

Form 46. — Instrument of Charge to secure future advances, (BtUe 160.) 

As Form 44, adding at the end, " and of every sum hereafter advanced by 
him with interest at the rate aforesaid, payable on the appointed days, and 
computed from the time of advancing the same.^' 
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•c>»d' i» Form 47. ^Application to alter the terms of a Charge under Section 9(S)o/ 
'''•47-50. theActoflBdl. (J^u/e 166.) 

(Heading as in Form 20.) 

(Date.) We, A.B., of etc. Iregietered proprietor of the land], CD., of eta, 
[registered proprietor of the charge], and E.F., of etc. [registered proprietor 
of a charge of equal or inferior priority prejudicially affected], hereby apply 
to the registrar to alter the terms of the charge dated (date), registered 
(date), against the title above referred to, as follows : — 

(Fill in the proposed alteration.) 
(To be executed as Form 20 by all parties.) 

Form 4S.-^Instrument of Discharge <if RegiUered Charge. (Rule 166.) 

(Heading as in Form 20.) 

(Date,) I, A.B., of etc., hereby admit that the charge dated (date), and 
registered (date), of which I am the registered proprietor, has been 
discharged. 

(To be signed by the registered proprietor of the chaise, and attested.) 

Note, — The discharge may be made as to part of the land only^, by adding 
at the end "as to the land shown and edged with red on the accompanying 
plan, signed by me, being part of," or as to part of the money only by adding 
" to the extent of ." 

Where the charge was for future advances or for an indeOnite amount 
there must be added to the discharge, for the purpose of stamp duty, a 
statement of the total amount or value of the money at any time secured. 

Form 4:9,^lnstrument of Transfer of Charge. (Rule 168.) 

(Heading as in Form 20.) 

(Date.) In consideration of , I, A.B, of etc., hereby tiansrer 

to CD., of etc., the charge dated (daie)^ and registered (date), of which I am 
the registered proprietor. (If part only of the money secured is transferred 
add : as to the sum of pounds £ .) 

(To be executed as Form 20.) 

Note. — Where the charge is transferred to two or more as tenants ht 
common, words to that effect should be added stating the sum transferred to^ 
each : see note to Form 20. 

Form 50,— Instrument of Transfer and Discharge, (Ru!e 182.) 

(Heading as in Form 20.) 

(Date,) In consideration of pounds (£ ) paid to A.B., of etc.^ 

[tha proprietor of the land], and of pounds (£ ) paid to CD., 

of etc., [the proprietor of the charge], the said A.B. hereby transfers to E.F., 
of etc., the land comprised in the title above referred to, and the said CD. 
hereby discharges the same from the charge dated (date), registered (date), 
of which he is the registered proprietor, and from all liability in respect 
thereof. 

(To be executed as Form 20 by A.B. and CD.) 
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Note, — ^Where there are two or more charges to be discharged, the form 1903, 
may be altered as follows : — schM. z, 

After " CD., of etc." insert " and pounds (£ ) paid to E,F. of ^ S^-SS- 

etc./' (and so an^ as to i?ie proprietors of all the charges to be dUcharged)^ 
and after "aboye referred to/' continue, ''the said CD. and E^F. hereby 
respectively discharge the same from the charges dated {date\ and (date) 
(and so on as to all the charges to he discharged) registered (date), and (date) 
(and so on) of which they are the respective proprietors, and from all 
liabHify in respect thereof." 

« 

Form 51. — Instrument of Assent to a Devise of Land under section 3 of 

theActoflSdl, (Sule 1B6.) 

(Heading as in Form 20.) 

(Date,) I, A.B., of etc., as personal representative of the late CD., of 
etc., hereby assent to the devise contained in the will of the said CD. to £.F. 
of the land comprised in the title above referred to. 

(To be signed by A.B. and attested.) 

Note, — If the assent is to be subject to a charge for payment of money 
which the personal representative is liable to pay, or if the land devised is 
part only of the land comprised in the title referred to, the form may be 
varied accordingly. 

FoBM 52. — Instrument of Appropriation of Land in satisfaction of a Legacy 
or Share in Residuary Estate under section 4: of the Act of 1897. (Rule 185.) 

(Heading and commencement as in last Form down to *' hereby P) 

With the consent of E.F., of etc., who is entitled to a legacy (or share in 
residuary estate) under the 'will of the said CD., appropriate to the said 
£.F., the land comprised in the title above referred to, and certify that all 
proper notices under the 4th section of the Land Transfer Act, 1897, have 
been given, [and the requirements of the Rules of Court under the Land 
Transfer Acts have been duly complied with]. 

(To be signed by A.B. and E.F. and attested.) 

Note, — ^If the land appropriated is part only of the land comprised in the 
title referred to, the form may be varied accordingly. 

Form 53. — Notice of divesting of the Estate of the Official Receiver or of a 

Trustee in Bankruptcy, (Rule 199.) 

Land Registry. 
Land Transfer Acts, 1875 and 1897. 

District . 

Parish 



No. of Title. 



[No. of (or other reference to) Charge .] 

(Daie,) I, (A.B., of etc.) the official receiver (or trustee in the bankruptcy 
of CD.) hereby give notice that by reason of [descrCbe the ad, omission or 
order by reason of which the estate is divested] my estate and interest in the 
land (or, charge) above referred to has been divested, and I hereby apply 
for entry of this notice on the regbter according to Rule 109. 

(To be signed by the Official Receiver or trustee.) 

2 F 
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Sr*^c«' Form 54,— -4jjpZtca<ton to «n/«r Notice of an Estate in Dower or by the 
"•^"5^ Curtesy. {Bale 207.) 

(Heading as in Form 20.) 

I, A.B., of etc., being entitled to an estate in Dower (or by the Curtesy) 
in the land comprised in the title above referred to, by reason of [state 
condtdy the facts on which the claim depends"] hereby apply for registration 
of notice thereof. 

(To be signed by the applicant and her (or hb) solicitor.) 

Note, — ^The application should be accompanied by evidence of the facts 
on which the claim depends. 

Form h&.— Notice of Liability to Death Duty. {Bule 208.) 

The land is liable to such death duties as may be payable or arise by 
reason of the death of A.6., of etc., who died on the (date) (or by reason of 
a settlement created by deed dated, etc., or by reason of the determination 
of a lease dated, etc., or as the case may he). 

Form 66.— Certificate of NonAiahHity to Death Duty. (Ruh 210.) 

This is to certify that the land comprised in the titie No. , may be 

registered without notice of any liability to death duty by reason of the 
death of A.B., of etc., and that any such notice already registered may be 
cancelled. 

Dated the day of 19 . 

Note. — ^If the Certificate is to apply to part only of the land comprised in 
the titie, the words '* shown and edged with red on the accompanying map, 
being part of the land," should be inserted after the word " land.'^ 

Form 57, ^Eniry restraining a Disposition hy a sole surviving Proprietor* 

{Bule 224.) 

(Date.) When the number of joint proprietors has been reduced to one 
no registered disposition of the land [or charge] shall be made except under 
an order of the regbtrar, after an inquir}' into titie, or an order of the 
Court 



Form 58. — Caution (under the bSrd section of the Act of 1875) against 
Dealings with Begistered Land or a Charge. (Bute 226.) 

(Heading as in Form 53.) 

(Date.) A.B. [the cautioner"] of etc., requires that no dealing with the 
land (or chaige) above referred to (or with the land shown and edged with 
red on the plan attached hereto) shall be had on the part of the r^stered 
proprietor until notice has been served upon him. 

(To be signed by the cautioner or his solicitor.) 

yote. — ^If the cautioner's address is not within the United Kingdom, an 
address for service within it must aleo be given. 
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Form 59. — Caution otgainst the registration of a Possessory or QucUtfied J^ vvl' 
Title, as Qualified or Absolute. {Rule 226.) "• S^^. 

(Heading as in Form 53.) 

(fiate,) A.B. [iJie cautioner"] of etc., requires that no application to 
register the land ttbove referred to with a qualified or absolute title shall 
be proceeded with until notice has been served upon him. 

(To be signed by the cautioner or his solicitor.) 

Note. — ^If the cautioner's address is not within the United Kingdom, an 
address for service within it must also be given* 



FoBM 60.-^Notice to a Person who has lodged a Caution. (Pule 229.) 

(Heading as in Form 53.) 

Notice. — The caution lodged by you in this office on the {date), requiring 
that no dealing with the land {or charge) above referred to should be had on 
the part of the registered proprietor until notice has been served upon you, 
will cease to have any effect after the expiration of 14 days next ensuing 
the date at which this notice is served, unless an order to the contrary is 
made by the registrar. 

Dated the day of 19 • 

FoBM 61. — Application to withdraw a Caution. (Rule 233.) 

(Heading as in Form 53.) 

(Date.) I, A.B., of etc. [the cautioner] hereby apply to withdraw the 
Caution lodged in my name on the {date) against the title [or charge] above 
referred to. 

(To be si^ed by the applicant or his solicitor.) 

Form 62. — 'Inhibition where the Incumbent of a Benefice is the registered^ 

Proprietor of Land. (Rule 237.) 

No disposition of the land shall be registered except on production of a- 
certificate from Queen Anne's Bounty, the Board of Agriculture, or the 
Ecclesiastical Commissioners, in accordance with section 15 of the Land 
Transfer Act, 1897. 

No lien shall be created by deposit of the land certificate* 

Form 63. — Certificate under section 15 of the Act of 1897 as to a Disposition 

by the Incumbent of a Benefice. (Rule 239.) 

(To be endorsed on the instrument presented for registration.) 

(Date.") This is to certify that the within-written (transfer, charge, etc.) 
is made under the provisions of [state the statute or other authority under 
which it is made] and is authorized thereby, and may be registered. 

(To be sealed by Queen Anne's Bounty, or the Ecclesiastical Commis» 
sioners, as the case may be.) 
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ff^g^i Form 64, — AppliccUion to rfgister a Bestrtdian under section 58 of the Act 
' of 1875, <u amended hy the Act of 1897. {Rule 240.) 

(Heading as in Form 53.) 

(Date.) A.B.J (Jhe registered proprietor) of etc., hereby applies to tlie 
registrar to enter the following restriction against the title (or chaige) abore 
referred to. 

Restriction. — ^No disposition shall be registered withoat the consent of 
CD., of etc. (or otherwise— aee examples in Forms 6 to 13) or an order of 
the registrar. 



FoBM 65. — Application to withdraw or modify ^ Restriction, {Bute 240.) 

(Heading as in Form 53.) 

(Bate) A.B., of etc., hereby applies to the registrar to modify (or with- 
draw) the restriction registered on the {date)^ against the title {or charge) 
above referred to as follows: — \_FiU in the proposed modification or in case 
of withdrawal omit the words '' as follows.^'] 

(To be signed by the applicant or his solicitor, and all other persons 
interested or their respective solicitors.) 

Form ^^.—La^id Certificate. {Rule 258.) 

Land Registry. 

Land Transfer Acts, 1875 and 1897. 



Land flBBflBBRp Certificate. 




This is to certify that the freehold (or leasehold) land in the Parish 
of and County of (here fill in a short description of the 

land, or reference to the filed plan) is registered with absolute (qualified, good 
leasehold, or possessory) title under No. . Copies of the entries in the 
xegister (and of the filed plan of the land) are within. 

Dated the of 19 . (l.8.) 

Note, — The description of the property to which the Certificate relates 
must be adapted' to that by which it is described in the register. When the 
registration is of a possessory title only, the Certificate is to contain the 
following notice : ** The possessory title hereby certified does not affect or 
prejudice the enforcement of any estate, right or interest adverse to or in 
derogation of the title hereby certified, which was subsisting or capable of 
arising on the day of , being the date of first registration." 

The form may be modified under special circumstances in such manner 
as the registrar may deem necessary. 

Where under Rule 271 a plan is not filed, the form shall be altered 
accordingly. 

Cancelled entries need not be copied, but may be referred to as 
"cancelled" only. 



FORMS. 437 

2903, 

Form ^1,^ Authority under Rule 286. icfaed. i, 

(Heading as in Form 53.) 

(Daie,) I, A.B., of etc. (<Ae registered proprietor^ hereby anthorize the 
bearer to apply at any time to the registrar for information as to the entries 
in the register of the title above referred to at the above date. 

(To be signed by A.B.) 

Form QS.— Official Certificate of result of Search. (fiuU 289.) 

PiRtrin t 

Parish 



No. of Title. 



[Reference to chaise or incumbrance .] 

{Bate:) In reply to an application, dated, etc., made by A.B., of etc., 
requiring a search to be made, "whether [etc., stating the effect of the appHca- 
tion\ it is hereby certified tljat the search has been diligently made, with the 
following result : — 

(Fill in result of search.) 

Form 69. — Summons on application to the Court, {Rule 302.) 

In the Land Beoistrt. Title No. 

Mr. Justice 

Between A.B., Applicant, and CD., Respondent 

Let all parties concerned attend the Judge in Chambers (Court No. 
Royal Courts of Justice, Strand, London) on the day named in the margin 
of this Summons, on the hearing of an application on the part of A.B., of 
etc., for the decision of the Court upon the question {or questions) referred 
to in the Statement, a copy of which is set forth in the Schedule, or annexed 
to this Summons. 

Dated the day of 19 . 

This Summons was taken out by , of , Solicitor for 

the Applicant [or by the Applicant in person]. 
To 

(The Schedule above referred to.) 

2folc, — This Schedule will be a copy of the Statement settled and signed 
by the registrar under Rule 300. 

Form IQ.—CeHificate of Value, {Rule 330.) 

(Heading as in Form 1.) 

I, A.B., of etc., am well acquainted with the land which is the subject of 
tlie {describe the instrument or application which is being made), and I certify 
that to the best of my judgment, knowlec^e, and belief, the present capital 
value thereof, together with all buildings and improvementSi and timber 
(t/ any) does not exceed £ 

Dated the day of 19 • 
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1903, 

■ched. I, Form ll.^Certificate of Examinattm of a Married Woman. {Bute 340.) 



ft 7x1 72. 



(Heading as in Form 1.) 

This is to certify that on the day of 19 , before 

me, A.B., a perpetoal Commissioner appointed for the County of 
for taking the acknowledgments of deeds by married women pucsaant to the 
Fines and Becoyeries Act, 1833, appeared personally CD., the wife of RD., 
of etc., and produced a paper writing, marked , bearing date the 

day of » 19 » &Qd identified by my signature. And I 

do hereby certify that the said CD. was, at the time of her producing the 
same paper writing, of full age and competent understanding, and that she 
was examined by me apart from her husband, touching her knowledge of 
the contents of the said paper writing, and of the nature and effect of the 
application [dispoiitiorif or other adt cu the case may he"] therein mentioned, 
and that I ascertained she was acting with respect thereto freely and volun- 
tarily, and assented to the same after full explanation of her rights and of 
the effect of the proposed application [cftsponVton, or other act, as ^ case 
may he"]. 

Dated this day of 19 • 

(To be signed by the Commissioner.) 



Form 72. — StattUory Declaration verifying a Certificate of Examination of 

Married Woman. {Rule 340.) 

(Heading as in Form 1.) 

J., A.B., of etc., solemnly and sincerely declare as follows : — 

I know CD., the wife of E.D., in the certificate hereunto annexed men- 
tioned, and that the said certificate was signed by F.G., of etc. [Commis- 
sioner\ in the said certificate mentioned, at etc., in my presence. 

To the best of my knowledge and belief, the said F.G. is not in any 
manner interested in the transaction giving occasion for such examination, 
or concerned therein as attorney, solicitor, or agent, or as clerk to any 
attorney, solicitor, or agent so interested or concerned. 

And I make, etc. 
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ABETANGE of fee simple estate on death of proprietor, 248, 249, 268 

ABSOLUTE TITLE (and see Fibst Bbgibtbatiok}, 
application for registration with : 

fees on, 78 Uind $ee Fbss) 

form of, 419 

form of advertisement on, 419, 430 

on refusal of, fees partly returned, 416 

on, sncoession and estate duty inquired into, 298 

tiUe of appUcant fuUy investigated, 78, 281, 284-286, 292 
where possessory title already registered, fee payable, 414, 416 

procedure on, 73-78, 284-286, 292-294 

where legal estate cannot be got in, 157 
evidence of, what may be required on ssle, 166, 167, 817 
first registration with, effect of, 19, 20, 40, 168, 287, 290, 292 
land may be registered with, subject to incumbrances, 167, 287, 289, 817 

without precisely defined boundaries, 78 
legal estate not completely destroyed oy registration with, 92, 164 
postponement of re^tration with, 78, 288 
priority on application for, how secured, 78 
registration with : 

equitable title is sufficient for, 154 

not completed at once, 168, 169 

provision for objections to, by adverse claimants, 74-77, 286, 286 

purchaser of leasehold will not usually obtain, 176 

title required for, is less than *' safe holding,*' 73, 74, 296 
transfer of land registered with, effect of, 313, 816, 820, 321 
vendor with, need not enter into covenants for title, 164, 818 

ABSTBACT OP TITLE, 

contents of, where title not absolute, 167-169 
delivered with application for absolute title, 78, 284 
must deduce title to interests excepted from registration, 168, 817 
show that purchaser will be placed on register, 170, 317, 818 
to land registered with absolute title, form of, 166, 167 
verification of, 169 

ABSTRACTS, 

of documents for use in registry, how dealt with, 892 

ACKNOWLEDGMENT, 

and undertf^dng as to documents, not mentioned in Land Transfer Acts, 176 

should not be included in statutory instrumenti 
176, 182 
by married women, 184, 878, 438 

ADMINISTRATION, 

letters of, to whom granted, in respect of land, 886 

ADMINISTRATOR. See Execctob 

ADV0W30N, 

registration of, 870, 871 

fprm of caution against, 422 
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ALIENATION {and see Tbansfeb), 

leftseB with prohibition against, 68, 290 (and see Lsase) 

of registered land differs radioaJIy from ordinary law, 172, 214, 215 

traosaotions on the register may be, or inoumbranoe, 161 

ALLODIAL OWNEBSmP, 

approximation to, by registration of title, 18, 89, 48, 105, 127 
msapproved of by Beal Property Commissioners, 26, 27, 48 
in South Afrioa, 18, 48 

other British colonies, 48 
socage tenure has advantages of, 27 
tendency of feudal tenure to become, 17, 18 

ANNOTTY, 

assimilation of rent-charge to, 124 (and see Bezit-Ghabob) 
conveyance in consideration of, whether a " sale," 61 
created by statutory charge, 88, 104, 122, 826 
might descend to heir, 104 

ANNUITY-CHARGE, 
form of, 809, 481 

in strict settlement, 220, 221, 225 

is a registered charge in lieu of rent-charge, 122, 188, 189, 215, 826 
may be created on leasehold land, 189 
provisions relating to registered charges apply to, 189, 190, 192,1826 

APPURTENANCES, 

entered on register both as property and as incumbrances, 185, 186, 179, 180 

not deemed incumbrances, 298 

to spatial area, 871 

vested in proprietor by regktration, 288 

warranty of title to, 185 

ASSENT, 

of executor or administrator in lieu of conveyance. See Exbcutob 

on production of, by executor, etc., person entitled may be registered,'8d7 

ASSIGNMENT, 

in equity to registered proprietor, how far completely valid, 107, 108, 118 

ASSURANCE, 

of registered land is by registration and not execution of a deed, 180, 185,'187» 

200, 215, 288, 242, 246, 268 (and see Allesatiov) 
on change of trustees, 229 
to purchaser. See Formal Abbubancb 

AUSTRALIAN TORRENS SYSTEM, 

features common to English Land Transfer Acts and, 258, 273 
interests and transactions under : 

action for appl^ng to register land, 272 
negligence, 278 

avoidance of voluntary dispositions, 229 

certificate, 82 

contributory negligence, 145 

covenants running with the land, 117, 181 

damages for vendor's breach of contract, 272 

easements, 185, 188 

effect of registration, 258, 259, 267 

equitable estates taU, 228 
interests, 278 

execution of statutory instruments, 188 

foreclosure of mortgage by deposit, 184 

fraud, 258-260 

indefeasibiHty of title, 88, 257, 258, 278 

indemnity for loss, 267, 268, 269, 278 

injunction against breach of covenant, ISO, 181 

interest of heir-at-law, 247 

le^ estate, 98, 105, 144 

misdescription of land as registered, 161 

modifications of doctrine of notice, 258, 259 

mortgages, 42, 105, 116, 117, 118, 195, 199, 205 

possession, 78, 98 

rectification of register, 181, 257, 260 

registered estate, 96 

power of appointment, 224 
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AUSTRALIAN TORBENS SYSTEM— continued, 
interests and transactions under {continued) : 
settled land, 218, 218, 219 
snooession on death, 247 
transactions off the register, 96, 106, 228, 287 
transfer of land, 41, 42 

mortgage, 208, 204 
trustee in bankruptcy, 241 
unregistered rights, 185 
uses and trusts, 218, 214 
principle of, in conferring title on registered purchaser applies, 88 

requiring genuine inistrument to be tendered for registration 
appfies, 188 
reports on, 28, 29 

BANKER, 

security of, by deposit of certificate, 206, 207 

BANKBUPTCY, 

on, of registered proprietor, official receiver may be registered, 840 

trustee in bankruptcy entitled, 888, 884, 840 
right of trustee in, will support a caution, 181 

to be registered as successor on, is a legal interest not requiring protectloDi 
148, 149, 241, 242 
rights of person restored as successor on, 21, 241 
trustee in, devolution on death of, 258 

is not a purchaser for value, 241 

notice of divesting of estate of, 241, 841, 488 

on death of, fee simple is in abeyance, 258 

on change of, new trustee may be registered, 841 

BENEFICE, 

meaning of, 856 

incumbent of. See Gobpobation Sole ; IzrcuHBXKT 

BENEFICIAL INTEBESTS {and see Trust; Tbubtex; Equitablb Estate; 
Equitable Ihtbbebts ; Ssttlement), 
alternative methods of protecting, 141 
general nature of, 142, 218 
not interfered with, 10, 40, 208, 209, 212, 222, 855 

protected by restraints on alienation, 82, 51, 52, 71, 72, HI, 141, 218, 854 
tenant for life may have, with fiduciary ownership, 209 

BENEFICIAL OWNERS, 

generally applied in Acts and Rules to unregistered land only, 110 

BENEFICIARY— BENEFICIARIES {and see Equitable Estate; Equitable 
Ibtbbests; Fiduciabt Pbopbibtob; Settled Land; Setileuent; 
Tbubt; Tbubtbe), 
caution may be lodged by, 207, 212 

consent of, to tist registration of trustee, when necessary, 50, 858 
interests of, under settlement, recognition of, 208, 209, 212, 854, 855, 856 

BOARD OF AGRICULTURE, 

certificate of, necessary for disposition by incumbent of benefice, 855 
exchange and partition under order of, 824 
receipt of, on mJc by incumbent of benefice, 849 

BOARD OF EDUCATION, 

consent of, to registration, when and when not required, 857 

BOUNDARIES {and see Debcbiftion), 

accurately defined, extra fees payable for, 417 

may be indicated generally or defined accurately, 71, 78, 188, 875, 876 

BUHiDINQ SOCIETY, 

mortgage to, discharge of, 88, 204, 810 
how effected, 88, 826 
may be treated as charge certificate, 882 

CAUTION, 

against dealings : 

and notice of deposit of certificate, distinction between, 188 

spplication to withdraw, 485 

Asclesias^cal Commissioners may lodge, 844, 849, 850 



442 INDEX. 

CAUTION— «on/in«e<J. 

against dealings {continued) : 

effect of lodging, 181, 183, 845 

form and contents of, 847, 848, 484 

interests which entitle to lodge, 129-182, 212, 844, 845 

is a temporary entry only, 125, 181 

may be lodged by any beneficiary, 212 

pending completion of sale, 170 

notice of deposit of certificate operates as, 188, 869, 870 

prooedore after lodging, 845, 847 

provisions relating to, 75 

serves as notice to intending purchasers, 181 

should be lodged by beneficiaries against sole trustee, 207 

withdrawing, effect of, 848 
against tist registration : 

and other cautions, distinction between, 75, 129 

by mortgagee, 158, 156 {and see Moktoaqee) 

form and contents of, 850, 851, 422 

nature and effect of, 850 

of interest entitling to lodge, 75, 76, 850 

of settled land, beneficiaries may lodge, 856 

persons to lodge, on behalf of Grown, 851, 852 

when sufficient protection for adverse claimant, 74 

withdrawal of, &1, 428 
against registration of possessory or qualified title as qualified or absolute : 

anslogous to caution against dealings, 77 

form and contents of, 847, 485 

nature of interest entitling to lodge, 77 

procedure after lodging, 847, 848 

provisions relating to, 74, 75, 77 
confers right to compensation for damage, 182, 845, 850 
meaning of, 21, 22 

CELLAB. See Spatial Abba 

CESTUI QUE TBUST {and see Bbksficiaby), 
nature of interest of, 7 

CEBTIFICATE OF GHABGE (and see LAin> Ckbtificate), 
form and contents of, 867 

in respect of re^stered incumbrance and sub-charge, 818 
mortgage to building society treated at, 882 
on transfer of land by mortgagee, must be produced, 866 
production of, on registering dispositions, 248, 818, 866 
to accompany foreclosure application, 809 

be delivered to proprietor of registered charge, 807, 825 

CHABGE {and see BEaisTBBBD CHABas), 

by general statute, how it affects re^pstered land, 169 

person entitled to be registered, 188, 202, 827, 828, 829 

registered proprietor of settled land, 854 
certificate of. See Cebtificate of Chabgb 
changes in registered proprietorship of. See Bsoibteb 
completion of, by registration. See Completion 
consolidation of. See Conbolidation 
forms of instruments of, 480, 481 
future advances, to secure, form of, 809, 481 
of land, method adopted in Acts and Bules. See Tbansfeb 
summary of provisions relating to, 20, 21, 27 

money raised out of settled land, 854 (and see Sbitlsment) 
on land by Act of Parliament, analogy of registered charge to, 108 
perpetual, how created, 188, 189 
restrictions, provisions as to, apply to, 846 
transfer of. See Tbaitsfeb 

CHABGE CEBTIFICATE. See Cebtificate of Chabgb 

CHABITABLE USES {and see Chabity Land), 
land held for, may be registered, 57, 857 
protected by restrictive entries, 72, 857 
transfer of land to, form and requirements of, 822, 428 

CHABITY COMMISSIONEBS, 

consent of, to registration, when and when not required, 72, 857, 85d 



INDEX. 443 

CHARITY LAND {and see Chabitabijb Uses), 

administeririg trustees, when registered as proprietors of, 857 
official trustee of, when registered as proprietor of, 323, 824, 857 
proprietor of, is fiduciary, 140, 857 
res^iction on, form of, 422 

COMPANY {and see Cobfobation), 

liquidator, registration of appointment of, 241, 841 
restored charges hy, 208, 809 

COMPENSATION. See Ibdxmkity 

COMPLETION, 

hy registration, who should effect, 165, 166 (and see Pubchaseb) 

different meanings of, 185 

of mortgage transaction, 202, 203 

sale, precautions of purchaser pendinff, 170, 185, 187 

. difierenoe between registered and unregistered land, 182, 187 
transfer and charge by registration, 151, 152, 185, 187, 288, 807, 818, 325, 380 

COMPULSORY REGISTRATION, 

after introduction of, alteration in names of streets, etc., to be furnished to registry, 

876 
surveying for identification on ordnance map, no extra fee 
for, 414 
date of introduction of, when important, 68, 154 
introduced by Order in Council, 58, 308-805 
land excepted from, 59, 279 
meaning and object of, 61, 62, 63 
of freehold land, 64-67, 808, 804 

land purchased by county council, 58,. 68, 69, 273, 308 
leasehold land, 67, 68, 305, 806 
origin of scheme, 8, 18, 29, 33, 100 
principle of, introduced by 1897 Act, 19, 83 

provisions for, only afiect purchasers who want legal estate, 155, 156, 157 
summary of provisions relating to, 85 
what land and transactions affected by, 58-63, 153 

CONSENT, 

necessary for registration of disposition, how given, 829 
of beneficiaries to registration of trustees, 353 
cautioner to first registration of land, 351 

re^stration of dealing, 845, 347 
Charity Comnussioners to first registration, when required, 857 
nominee to registration as proprietor. See Noionsb 
proprietor of incumbrance to registration of restrictive conditions, 877 
to inhibition, 848 

vesting of Church land, 322, 328 
trustees to registration of purchaser, 353 
vendor to registration of purchaser. See Yshdob 

CONSOLIDATION, 

right of, entry on register of, 810 

rules as to, apply to mortgage-charges, 198, 199, 326 

CONTINGENT REMAINDER— REMAINDERS. See Off the Registbe 

CONTRACT FOR SALE (an<l see Pubchaseb ; Sale; Yendob), 
binding land and binding parties, distinction between, 7 
entitles purchaser to register, 52, 65 
for sale of leasehold, should stipulate for prompt registration, 154 

unregistered land, may stipulate for first registration by purchaser, 157 
how fBX it entitles purchaser to object to disposition of Iftnd, 76 
interest of purchaser under, will support a caution, 131 
nature of registration should be shown in, 161, 162 
protection of, recommendations of commissions as to, 4 
rights of persons in possession under, 93, 94 

vendor and purchaser under, modified by 1897 Act, 162, 166, 167 
special conditions in case of possessory title to be included in, 162, 166 
stipulations as to form of assurance, when necessary in, 164, 171 

title, what may be inserted in, 164, 165, 166 

CONVEYANCE ON SALE, 

meaning of, for purpose of compulsory registration, 63, 64, 65, 304 
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CONVEYANCING ACTS, 

oovenantB implied by, introduoed into statutory instruments, 176, 198, 818,' 82S 

definition of " mortgage '* in, 285 

leases under s. 18 of Act of 1881 . . 285, 286 

what provisions of, apply to registered land, 88, 162, 184, 198, 200, 285, 826, 829 

CO-FROPRIETOBS {and see Jomr Pbofbibtobb), 

any number of, may be registered, 84, 874 , 

charge in favour of, form of instruments of, 480 
husband and wife registered as, 57, 884, 878 {and see Mabriaqb) 
registered as tenants in oonmion, may have separate certificates, 868 
transfer to, form of instruments of, 424 

COPYHOLD LAND, 

admittance to, relates back to surrender, 159, 160 

analogies of reg^tered land to, 41, 84, 142, 151, 172 

completion of title to, on succession by death, 249 

excluded from operation of Land Transfer Acts, 4, 19, 89, 45, 49, 50, 278, 885 

freehold intermixed with, effect of registration of, 852, 858 

excepted from compulsory registration, 60, 279 
indemnity for wrongful registration of, 50, 278 
interest in, before admittance, 151, 178 
interests off the register compared with, 142 

under unregistered instrument compared with, 151 
registration of, when permitted, 50, 278, 852, 858 
rights of lord in, on enfranchisement, 46, 60 

CORPORATION, 

capacity to hold and dispose of land must be shown, 57, 821 

execution of instruments by, 828 

evidence of incorporation and powers to be given, 71, 879 

included in " person," 57, 279 

sole. See Cobpobation Solb 

transfer of land to, form of instrument of, 821, 427 

CORPORATION SOLE (and see Egclebiabticai. Commibsionsbs), 
ecclesiastical or statutory, 57 

ecclesiastical, indemnity due to, is payable to Queen Anne's Bounty, 856 
is practically a tenant for life, 58, 140 
provisions for restricting alienation bv, 84, 58, 822, 849, 855 
registered as proprietor on transfer to Ecclesiastical Com- 
missioners, 822 
transfer of land by, 849, 855 

certificate endorsed on, 485 
Ecclesiastical Commissioners to, 821 
fee simple estate of, is in abeyance on death, 248 
registration of successor to, 252, 258 
statutory, is usually a trustee, 58, 258 
tenant for life registered as proprietor, compared to, 87, 214 

COSTS, 

are in discretion of Court, 408 

registrar, 860 
for preparation of instruments chargeable only by qualified practitioners, d8» 

78,860 
none to proprietor for land and charge certificates, 867 
of first registration usually paid by applicant, 72, 859-861 
specific performance, payable by vendor, 881 
trustees applving for first registration, 72, 858 
payable to sobcitors, 72, 78, 861-868 

COUNTY COUNCIL, 

application by, for first registration, 58, 68, 69, 808 
notice to, of Order in Council for compulsory re^stration, 58, 804, 805 
purchaser of small holding from, is registered with absolute title, 278, 80S 
remedy in damages against, for loss, 278, dOd 

COURT, 

applications and appeals to, 400-408 
form of summons on application to, 487 
meaning of, 400 

COVENANT— COVENANTS, 

assignment of lessee's, transfer of land operates as, 178 {and see RBVBBaxoinBB) 
by mortgagor do not cease on foreclosure sale or disohaiqge, 198-195, 204 
to insure against fire, 201 
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COVENANT— COVENANTS— eonttn««d. 

for indemnity implied on transfer of mortgaged land, 177, 819 

payment of incumbrance by transferee may be entered on register, 177, 819 
implied by Conveyancing Acts. See CoNYEYA27cma Acts 
mortgagor, 198, 807, 808 

statutory instruments, 174, 175, 198, 807, 808, 819 
on transfer of leasehold land, 174, 175, 816, 817, 820 
in leafie, as to alienation. See Tbansfeb 

how far enforceable by registered proprietor without legal estate, 107| 
108, 197, 198 
in statutory instruments, mode of operation of, 174 
legal and equitable, how far equally enforceable, 180, 185, 197 
l^al assignee of, mortgagee of unregistered land must be, 120 
not to assign without licence, effect of, 186 {and zee Lease) 

register land, how far binding on purchasers, 156 
of registered proprietor, mortgagee takes benefit of, 117, 118, 120, 121, 195-197, 201 
restrictive, may be registered, 429 
run with land in ei^uity, 129, 180, 197 

statutory, not imphed by registration of land charge, 128, 811 
to produce assignment to lessor, how complied with, 186, 881, 882 
what, will support a caution, 180 
with mortgagor, assignment of, on mortgage, 196, 201 

COVENANTS FOR TITLE, 

covenant for further assurance, in statutory instrument or by separate deed, 

181, 182 
quiet enjoyment, whether implied, 175 
purchaser cannot require, from vendor with absolute title, 164, 818 
under s. 7 of Conveyancing Act, 1881, may be implied, 176, 818 
usually unnecessary, 87, 164 
what, may be insisted on by purchaser, 164 

are implied on transfer of registered land, 164 
when to be added to statutory instrument, 176 

CRIMINAL PROVISIONS, 884, 885 

CROWN, 

and subjects, distinction between title of, 89, 47, 48, 49 
indemnity paid for loss may be recovered by, 284 (and see Indemnity) 
land of, cannot be placed on register, 89 
notices as to land which may be property of, 78, 284, 851, 852 
not mentioned as registered proprietor, 48, 49 
reports silent as to rights of, 26 
rights of, to escheat and forfeiture, 22, 26, 46, 47, 888 
bound by registration, 26, 49, 814, 815 

CURTESY, 

application to enter notice of, 484 

change in juridical nature of, by Married Women's Property Acts, 90 

husband entitled to, registered as co-proprietor, 242, 884 

made an incumbrance, by registration of notice, 21, 126, 128, 129, 242, 844, 890 

mere expectation of, will not support a caution, 180 

DAMAGE— DAMAGES. See Indbmnitt— Loss 

DEALING. See Disposition 

DEATH, 

devolution of land on^ change in general law, 247, 885-888 

on, distinction between registered and unregistered land, 246, 247 
on, of joint proprietor his name is withdrawn from register, 258, 254, 889 
registered proprietor conveyance by heir would be voidable, 249 

his executor or administrator is entitled to be 

registered, 888 (and see Execxttob) 

fee simple estate is in abeyance, 248, 249 

trustees to apply for registration of successor, when, 889 

trustee in bankruptcy, official receiver or new trustee registered, 258, 840, 841 

jright to be remstered as successor on, is a legal interest not requiring protection, 

149, 247 
rights of person registered as successor on, 21, 888 
successor entitled on, has no actual estate until registered, 246, 248 
successors entitled on, classification of, 250-254 

under settlement arising on, executor to apply for registration of successor, 252, 
888,889 
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DEATH DUTIES (and see Succession and Estate Duty) 
notice and oertmoate as to liability to, 434 

DEED— DEEDS, 

and doomnents, disclosure of, on first registration, 858, 859 

inducing entries in register, retained at registry, 831 {and see 
Title Deeds) 

production of, may be ordered, 858, 859 
conveyance by orainary. See Off the Bboistbb 
instruments prescribed in 1875 were not, 22, 27, 87 
most statutory instruments must be, 151, 329 
oriflin of, as statutory instruments, 87 
under general law do not require attestation, 188 

DEPOSIT, 

notice of intended, of certificate, 182, 205, 869 

of land certificate, incumbent of benefice cannot create lien by, 855, 485 

land or charge certificate, lien created by. 111, 112, 182, 818^ 867 {and see 

Land Certificate) 
trust deeds in registry, suggestions for, 7 {and see Settlement) 

DESGBIFTION {and see Boundabiss), 
based on ordnance map, 84, 874, 875 
rectification of, 262, 876 

DEVISEE {and see Ezecutob), 

may be registered as successor to his testator, 251, 827, 887, 838 

on assent or transfer by executor to, notice of death duties to be entered, 298, 299 

remedy of, against executor, 252, 837 

DEVOLUTION ON DEATH {and see Death), 

appointment of real representative recommended, 10, 15 
change in ffeneral law affected by 1897 Act, 19, 31, 246, 247, 258 
of land and charges in 1875 Act, 21, 24, 250, 251 

DISPOSITION— DISPOSITIONS, 

by person not yet registered. See Transfeb ; Chabge 

consent to registered, how given, 829 {and see Consent) 

may include land in several titles, 828 

meaning of, 76, 77 

of registered incumbrances, 812 

order for, where restriction entered, 849 

registered, different classifications of, 256 

in invitum. See Beqibtbe 

may be void as between parties, 261, 388 

meaning of void, 261, 262 
transfer and charge are registered, 115 
void, effect of registration pf , 266 

DISTRICT BEGISTRIES, power to set up, 408-405 

DOCUMENTS {and see Deeds), 

for use in r^stry, how dealt with, 892 

DOWER, 

application to enter notice of, 434 

made an incumbrance by registration of notice, 21, 126, 128, 844, 390 

DRAFT ENTRIES, 

are copies of the register, 80 

for registration of successor to tenant for life under settlement, 889 

in lieu of application for first registration with possessory title, 69, 288 

EASEMENT, 

entered on register as property and as incumbrance, 186, 138, 180 

may be registered as incumbrance, 110, 297, 298 

nature of an, 56, 59 

no separate conveyance of, necessary where dominant and servient boundaries 

defined, 164; 180 
registered land is subject to, 296 
unregistered, may necessitate separate conveyance off the register, 182 

should be mentioned in instrument of transfer, 179 
whether it can be removed from register, 88 
whether title to, is warranted, 138 
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I ECCLESIASTIGAL COMMISSIONERS, 

are " persons interested " for purpose of oaution and inhibition, 849, 850 
certificate of, as to land vesting in incumbent, 428 
form of, 849, 485 

necessary for disposition by incumbent of benefice, 855 
incumbent registered as proprietor on transfer to, 822 

on certificate of, 822, 828 
registration of new proprietor under scheme of, 828 

EQUITABLE, 

different meanings of, 96 

EQUITABLE GHABGE, 

land charge resembles, in what respect, 124 

lien by deposit of certificate resembles, how far, 182 

mortgage charge is not an, 117, 119 

EQUITABLE ESTATE {and see Tbubt), 

and beneficial interests in registered land, distinction between, 142, 182, 208 
legal estate, distinction between. See Legal Estate. 

how far amalgamated in interests of the register, 127 (and see 
Off the Bkqisteb) 
registered estate, relation between, 90, 108 
conveyance of, in compulsory district, 62, 68 
increased importance of, in general law, 89, 90 
in fee passing without words of inheritance, 232 

unregistered land WAy override legal estate, 88 
may be in nature of incumbrance on registered land, 108 
not applied to registered land in Land Transfer Acts, 28, 90, 94 
owner of, may have registered fee simple, 86 
produced by Statute of Uses, 5 
replaced by restraints on alienation, 188, 189, 142 
tenant for life may have only, 209 

EQUITABLE INTERESTS {and see Trusts), 
change of, into legal rights, 90, 98 
existmg on first registration may be lost, 149, 150 
legal Imiitations in settlement become, 222 

method of protecting, under registration of title, 9, 10, 11, 15, 17, 94 
notice to persons with, on disposition by surviving proprietor, 878 

EQUITABLE MORTGAGE, 

by deposit, rule of general law abrogated in case of registered land, 188, 184 

EQUITY OF REDEMPTION, 

analogy of estates off the register to, 281 

and land subject to registered charge, distinction between, 288 

implied covenant by purchaser of, 177 

mftaning of, in Acts and Rules, 198, 202 

not treated as separate interest, 176, 177, 198 

on purchase by mortgagee of, fee payable for first registration, 414 

on transfer of, fees calculated on, 417, 418 

rules as to, apply to land subject to mortgage-charge, 199, 288, 284 

ESCHEAT, 

only material incident of socage tenure, 27 
rights of Grown to, preserved, 22, 888 

ESCROW. See Statutory iNSTBUicEin! 

ESTATE— ESTATES, 

distinction between legal and equitable, not recognized by Acts and Rules, 28, 94 
nature of, in English law, 178 
of transferor vests in registered transferee, 178, 174 
some, become incumbrances on registered land, 24, 48, 108, 118, 189 
rights to have the ownership, 242, 248, 246 

ESTATE TAIL {and see Tenant in Tail), 
barring of, by conveyance to trustee, 225 
can omy be created off the register, 106 
cannot be directly registered, 51 

EXOHANGE, 

and sale, difference between, 161 

form of instrument of, 824, 429 

how fu: a *' sale," 61 

under award of Board of Agriculture, 824 
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EXECUTOR— EXECUTORS, 

appropriation of land to legacy by, fonn of, 433 
assent of, to devise, fonn of instrument of, 433 

or conveyance of, to heir or devisee, 886, 337, 838 
entitled to be registered as sucoeaaor to deceased proprietor, when, 351-253 
holds land subject to beneficial interests, 386, 837, 388 
notice of death duties not to be entered upon registration of, 298 
on production of assent by, person entitled may be registered, 888 
power of, to appropriate residuary estate in satisfaction of legacy, 837, 888 
riffhts of, where more than one, 251, 838 
takes freehold land of testator, 835 

to apply for registration of successor under settlement, when, 252, 888, 889 
transfer by, to person beneficially entitled, 838 

no fee chargeable on, 887 

EXPECTANCT, mere, will not support a caution, 180 

FEE FARM GRANT, registration of, 870 

VEE SIMPLE, 

and term of years, distinction between, 18, 39 

every registered proprietor of freehold land has a, 105, 178, 213, 818, 814 

in registered and in unregistered land, distinction between, 94, 95, 105, 106, 178 

legal and equitable, amalgamated, 28, 98, 94, 105 

personal, 151 

registered, is not ordinary legal estate, 16, 90, 94, 95, 106 

a legal interest, 117, 178 
Scottish law does not divide, into life estate and remainder, 29. See Sootush 

Law 
statutory, is vested by registration as proprietor of freehold land, 19, 20, 105, 

106, 112 
when not vested by registration, 852, 858 
to be registered must be in possession, 50, 51 
vests in transferee of freehold land on registration, 178, 818, 314 

FEES, 

on application for absolute title, 78 

possessory title, 69, 71, 72 
payable to registry office under 1897 Act, 72, 409, 410 

under Fee Order of 1908.. 72, 78, 410-413 
rules relating to payment of, 418-418 
services covered by, 414 

FEUDAL LAW ^and see Allodial Owhebship}, 
analo^es to, in modem law, 12, 13 
assimilation of, to law of personalty, 17, 18 
method of conveyance under, abrogated, 172, 214, 215 
principles of, not abrogated bv Land Transfer Acts, 26, 39, 40 
rule of, as to abeyance of freehold, 247, 248 

FIDEI GOMMISSUM, English trust compared with, 141 

FIDUCIARY PROPRIETOR— PROPRIETORS, 

beneficial interests are fully secured against, 208, 209 (and see Tbust) 

corporations sole are, 140 

limited owners are, 140 

settlement is effected by vesting land in, 206 

takes the place of " trustee," 110, 111, 140, 207 

FIJI, 

registration of title in, 18 
no indemnity for loss in, 19 

FIRST REGISTRATION {and see Absolute Title; Good Leabshdld Title; 

POBBESBOBT TiTLE ; QUALIFIED TiTLE), 

" compulsory registration '* only refers to, 61 

costs of. See Costs 

covenant by mortgagor against, 156 

fees on, not returnea upon rectification of register, 260 

in compulsory district by purchaser who mortgages, 157-159 

may be subject to incumbrances, 52, 53, 281, 282, S^9 

meaning of, 44, 45 

mortgage by demise may compel, 156 
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FIRST 'REGISTBATLON—ccntinued. 

objections to, procedure on, 78-77, 285, 286 

of leasehold land is nearly analogous to freehold land, 78-80, 292 

ownership and not mere inomnbrance entitles to, 50 

persons entitled to apply for, 51, 54, 281, 289 

substantial and not merely technical ownership entitles to, 52, 58, 64, 65 

time and method of completing, 80, 288, 286 

FI4AT. See Sfatial Abea 

FIjOOB. See Spatial Abea 

FOBEGIiOSURB, 

by proprietor of registered charge, how effected, 198, 199, 240, 809 

covenants of mort^gor continue after, 198, 194 

meaniTig of, in Acts and Bules, 198, 199, 202 

nature of title conferred by, 199, 200, 240 

of mortgage by deposit, how effected, 184 

re-opening of, how far allowed, 199 

right of, conferred on proprietor of registered charge, 116, 198, 200, 808 

FOREIGN SYSTEMS, analogies may be drawn from, 81 {and see Austbalian 
ToBBBNS System; Fin; Ibish Acts; Scottish Law; South Afbica) 

FORFEITURE, rights of Grown to, preserved, 22, 888 

FORGERY, 

of one registered instrument, how far it afiects successors on register, 262 
registered statutory instrument, whether indemnity recoverable for, 184 
precaution against risk of, 165 
rectification of register in consequence of, 261 

FORMAL ASSURANCE, 

by ordinary deed in addition to statutory instrument, 181, 182 

statutory instrument and registration, 171 (and see Statutory Inbtbumsnt) 
form of, is a matter for purchaser, 171| 181 

FORMS (and see Statutoby iNSTBUMEirr), 

of advertisement of application for first registration, 419, 420 
application for first registration, 418, 419 
to alter tenns of a charge, 482 

enter notice of dower or curtesy, 484 

restriction, 486 
withdraw caution, 428, 485 
restriction, 486 
authority to search, 487 
caution against dealings, 484 

first registration, 422 

registration of title as qualified or absolute, 485 
certificate as to disposition by incumbent, 485 

vesting in incumbent, 428 
of examination of married woman, 488 
non-liability to death duty, 484 
value of land, 487 
entry restraining disposition by survivor, 484 
inhibition against incumbent, 485 

instrument of appropriation of land in satisfaction of legacy, 488' 
assent to devise of land, 488 
charge, 480, 481 

discharge of registered charge, 482 
exchange, 429 
partition, 429 

transfer and discharge, 482, 488 
of charge, 482 
land, 428-428 
land certificate, 486 

notice of divesting of estate of trustee in bankruptcy, 433 
intended dealing to cautioner, 435 
liability to death duty, 484 
registration application to cautioner, 422 
official certificate of search, 437 
priority notices, 428 
restrictions for charity land, 422 

settled land, 421 

2 a 
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FORMS— oon^inu«<7. 

of Btatuiory declaration as to examination of married woman, 438 

posseesion, 419 
In support of caution, 422 
on coznpletion of registration, 420 
summons on application to Court, 487 
supplied to public gratis, 894 

FBAUD, 

avoids registered transaction as between parties, 10, 22, 256, 257, 883 

how far notice is equivalent to. See NoncE 

indemnity where wrongful registration caused by, 266, 888 

not expressly excepted in Acts, 256, 258 

rectification on ground of, 256, 257, 266 

whether mere knowledge of unregistered interests existing is, 259 

FREEHOLD LAND {and see Feb Simple), 

and leasehold land, differences and likenesses between, 112, 118, 385, 836 
customary, when not deemed freehold, 277, 885 
effect of registration as proprietor of, 19, 105, 818, 814 
first registration of. See Fibst Rboistration 
intermuced with copyhold, registration of, 852, 858 

is excepted from compulsory registration, 60, 279 
may be placed on register, 277, 281 
meaning of registered, 89, 45, 105 

parcel of manor, is excepted from compulsory registration, 60, 279 
passes on death like a chattel real, 835-888 
persons who may apply to register, 281 

probate and letters of administration may be granted in respect of, 835 
transfer of, vests fee simple in transferee, 818, 814 

" FULL OWNER," 29, 80, 45 

'GOOD LEASEHOLD TITLE, 

first registration with, effect of, 298 

included in qualified title, 79, 168 

investigation of, does not usually include lessor* s title, 168, 292 

registration of leasehold land with, 292, 298 

transfer of land registered with, effect of, 821 

GROSS.OHARGE, 

for securing gross sum, such as portion, 122, 215, 216 
in strict settlement, 220, 221 

HEREDITAMENTS {and see Ingobfobeal Hebeditakekts), 
corporeal and incorporeal, distinct classes of, 79, 80 

included in " land," 279 
corporeal, what excepted from compulsory registration, 279 

INCORPOREAL HEREDITAMENTS, 

caution against registration of, form of, 422 
excepted from compulsory registration, 59, 279 
may be registered, 56, 59, 79, 80, 870, 871 
separate index map of lands affected by, 891 

INCORPOREAL INTERESTS, 

creation of, on the register, 161, 188 • 

INCUMBENT (and see Cobpobation Soue), 
vesting of Cnurch land in, 822, 823 

INCUMBRANCE— INCUMBRANCES, 

appurtenances are not deemed, 298 

estates turned into, by registration of land, 24, 43, 108, 109, 126, 127 

interests not deemed, under s. 18 . . 109, 110, 185-138 

all registered land is subject to, 287, 291, 296, 

298 
are legal interests, 148 
procedure for entry on register of, 800 
transferee takes land subject to, 813, 815 

lease noted as, discharge of, 301, 302 

may be partial alienation, 161 

method of creating, on the register, 161 

need not be stated on first registration with possessory title, 70, 282 
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INGUMBRANGE— INGUMBBANGES-^^n^mued. 
on freehold land, classification of, 106, 109 
prior to first registration, discharge of, 206, 800, 801 

evidence of title to, on sale, 817 

registration of, 50, 109, 812 
registered, assimilated to registered charge, 86, 128, 205, 812 

transfer of, covenants not implied on, 175 
registration of, is consistent with absolute title to land, 167 
transferee takes land subject to, 818, 815 
used in several senses in Acts and Bules, 108, 109, 126, 185, 205 

Iin>BMNITY {and see Bectificatiok of Begistbb), 
acts or defaults disentitling to, 264, 265, 269 
alternative remedy to rectification, 257, 261, 266, 888 {and see WABBA^Kxr of 

Title) 
cause of loss entitling to, whether proximate or original, 265, 267 
claim for, by person entitled under vesting order, 244 
purchaser from bankrupt, 242 

mortgagor, 240 

owner of land taken oompulsorily, 248, 244, 262 
is a simple contract debt, 884 
through breach of trust, 265 
wrongful sale, 265 
classification of cases entitling to, 265-268 
covenants for. See GovENAirr 
grounds of claim for, 268-265 
in Ueu of rectification, 257, 261, 266, 888 
liabiUty of State for, is unlimited, 86, 884 
loss entitling to, by wrong registration or rectification, 184, 257, 261, 266, 267, 278 

measure of, 268, 269 
of registry officers. See Bboistby Officebs 
payable to Queen Anne*s Bounty, when, 856 
prmciple of, introduced by 1897 Act, 19, 888 
procedure to obtain, 269, 888, 864 

provision for, is equivalent to warranty of title, 149 {and see Wabbahty of Titlk) 
right to, conferrea by loss of mortgi^e by deposit, 182, 138, 267 
is a right of property, 96, 97, 289 

lost by contributory negUgence, 145, 240, 258, 259, 264, 267, 272, 888 
of person entitled as successor on bankruptcy or death, 148, 149, 247 
under unregistered statutory instrument usually gives no claim for, 149 
whether repayab& to Grown by fiirst proprietor with bad title, 259 
when paid, recoverable by Grown from person causing loss, 259, 868, 884 

INDEX, 

map. See Index Map 
of proprietors* names, 891 

INDEX MAP, 

searches in. See Seaboh 

separate, of leasehold titles and incorporeal hereditaments, 891 

to show every registered property, 890, 891 

INFANTS, 

opinions and decisions of Gourt to be binding on, 864 
proceedings on behalf of, 879 
provisions relating to, 57 

INHIBrnON, 

against equitable tenant for life registered as proprietor, 210 

discharge of, how obtained, 849 < 

Ecclesiastical Gonunissioners may apply for, 845, 849, 850 

entry of, upon transfer to corporation sole, 349, 855, 485 

meaning of, 22, 140, 845, 846 

procedure as to entry of, 845, 846, 848, 849 

resembles injunction, 141, 845 

INJUNGTION, 

caution against dealings resembles interim, 181, 132, 189, 141 
principle of, in Act of 1862 . . 141 

origin of, 141 
restrictive entry resembles final, 141 
right to, whether sufficient for a caution, 180 

INQUIBIES, by purchaser, 170 {and see Seabch) 
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IKSUBANGE FUND (and see Indemnity}, 

established by 1897 Act as a matter of book-keeping, 86, 384 
only liable for actual mistakes in the register, 969 

INTEBESSE TEBMINI, in registered land, possible alteration of law, 64, 68, 79, 294 

INTEREST in land, meaning of, 1129, 180 

INTERESTS EXCEPTED FROM REGISTRATION, 
are legal interests, 148 

arising under alienation without licence, 293, 294 (and see Lease) 
classification of, 111, 167, 168 

completely enforced only by rectification of register, 260 
evidence of title to, what purchaser may require, 167, 168, 817 (and see Abstbact 

ofTitls) 
lien by deposit of certificate is subject to, when, 183, 870 
meaning of phrase, 189, 146, 168 
not included in " registered land," 162, 168 
notice on register of, nature and effect of, 189, 260, 288 
registration of cUspositions of registered land under, 324 
to be noted in property register, 800 
vendor need omy covenant against, 818 

INTERPRETATION, 

clauses in Acts and Rules, 279, 280 
of Acts and Rules, aids to, 2 

difficulties of, 1 

rules for, 2 

IRISH ACTS, 

general registry, 88 

contrasted with land registry, 258 
judgment mortgage, resemblance of registered charge to, 108, 118 
nature of statutory title under, 150 
relation to Land Transfer Acts, 8D, 31, 214 

JOINT ACCOUNT, trustees should advance money as on, 201 

JOINT PROPRIETORS (and see Co-Pbopbibtob8) 

beneficially entitled may be registered in respect of single estate, 51, 858 
entry of no survivorship among. See No Subvivobship 

JUDICATURE ACTS, 

operation of, commenced after passing of Land Transfer Act, 1875 .. 27 
registered estate compared to composite interest under, 91, 93 

LAND (and see Fbeehold Land ; Leasehold Land), 
changes in registered proprietorship of. See Reoibteb 

competing interests in, priority of, governed by date of creation not notice, 237 
distinguisned from incorporeal hereditaments, 48 

mines, 48, 49 
freehold and leasehold, conveyance of, assimilated, 172, 178 

distinction between, 112 
interests in, excepted from compulsory registration, 59, 60 
meaning of, in Acts and Rules, 45-49, 55, 59, 279, 417 
mines, when it includes, 314-816 

misdescription of unregistered, as registered would entitle to rescission, 161 
persons entitled to succeed to, on death of registered proprietor, 250~25iB 
plan of, when part of land in tiole dealt with. See Plan 
principles of ownership of, in English law, 45 

registration of, registration of proprietor is subordinate to, 260 (and see Rbqisteb) 
transfer of, by proprietor of charge, 239 (and see Tbansfeb) 

form of instrument of. See Tbansfeb 
what, can be placed on register, 39, 277 
what is meant by " registering," 44, 45, 46 

LAND CERTIFICATE, 

copy of, takes place of abstract of title, 166 

deposit of, by ecclesiastical corporation sole restricted, 58, 855 

creates security, 83, 112, 132-134, 205, 367 

in registry for special purpose, 368 

nature of lien created Dy» ^^^i IS^i ^05, 207 

notice of, 205, 206, 869, 370 

practical precautions as to, 206, 207 

remedies of mortgagee by, 134, 867 
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LAND OERTIFICATE-HXwiin««d. 

duplioaie of redster, is, 88, 82, 262, 866-868 

endorsement of, out of registry, 868 

for leasehold ae well as freehold land, 79, 821, 866 

form and contents of, 289, 867, 486 

handed over to porohaser, when, 186 

indndes office copy of reoistered lease, 280 

is prim& facie evidence of foots stated in it, 865 

loss of, new certificate may be issued on, 262, 268, 866 

must usually be produced upon every transaction, 88, 182, 248, 262, 268, 309, 828, 

866,868 
new, when to be issued, 865, 866, 868-870 
notice of lease by way of mortflaae to be entered on, 848 
of corporation sole, entry of inhibition on, 849, 855 
production of, for endorsement by lessor of leasehold land, 186, 881, 882 
registration without production of, 182, 248, 824, 866, 868 
retained in registry, when, 868 
to accompany foreclosure application, 88, 809 
transferee entitled to, 818, 865, 866 
transferor entitled to, for untransferred portion, 818 
unnecessary for mortgagee to have custody of, 160, 866 
whether a, can be issued in respect of perpetual charge, 189 

LAND CHARGE, 

definition and incidents of, 128, 124, 280, 310, 811 
only mentioned in Bules, 128 

LAND BEGISTRY ACT, 1862, 
causes of failure of, 14 

combined registration of assurances with registration of title, 18, 14 
method of transfer and charge under, 27 
principle of restrictive entries in, 141 
registration of estates under, discontinued, 406 
transfer from register under, to present register, 162, 406, 407 
whether ** registered land " includes land registered under, 162 

LAND TAX, 

registered land is subject to, 296 

registered notice of exemption from, 186, 296, 297, 299 

LAND TRANSFER ACTS, 
1875 Act : 

assented to before commencement of Judicature Acts, 27 

compared with reconunendations in Commissioners* reports, 22-27 

legi^ation subsequent to, 27-81 

s. 49, effect of, 145-147, 218, 280, 281 
history of, 24, 25, 29 

summary of provisions, 19-21 
1897 Act : 

history of, 27-81 

no distinction in, between limited and full owner, 29-81 

provisions of, relating to land in general, 81, 88 

summary of provisions, 81-86 
and Conveyancing Acts, relation between, 83, 162, 235, 236 {and see Gonvetakc- 

usQ Acts) 
and Settled Land Acts, relation between, 216-218 
relation between Acts of 1875 and 1897 . . 18, 19, 27, 29, 30-82 
relation of, to general legislation, 123, 124, 149, 169 

LAND TRANSFER RULES, 

Interpretation Act, 1889, applies to, 280 

method of repealing enactments in 1875 Act, 79, 294 

principal features of 1908 Rules, 86-88 

rule 66, whether ultra vires, 54 

LANDS CLAUSES CONSOLIDATION ACT, rights under, analogy to registered 
estate, 91, 95, 96 

LAW AND EQUITY, 

binding land in, no distinction as to restrictive conditions, 134 
concurrent adn:dnisfoation of, effect of, 5, 17 
distinction between estates in, intended to be abrogated, 28 
only used of estates before registration, 28, 90, 281, 289 
rights of registered proprietors include rights in, 106 



454 INDEX. 

LEASE— TiFiASES {and see Leasehold Land), 
against mortmgee, how far valid, 285, 286, 848 
alienation BUDiect to production of deed to lessor. See T&asbfbb 

without lioenoe, how prevented, 181, 186, 298, 394 
and agreements, distinction between, 67, 68 

treated alike, 127, 296, 806, 806, 842, 848 
by way of mortgage is also noted on land oertifioate, 848 
can only be created off the register, 48, 106, 125, 284 
detetmmation of, on register, 46, 801, 802 
entered in charges register of reversionary land, 294 
for less than 40 years not within oomnulsory provisions, 59, 60, 279, 805 
life and ordinarv freehold estate, oistinotion between, 54, 125, 2ii34 
years, distinction between, 128 
made an incumbrance on the re^stered land, 21, 125-127, 842, 890 
not under seal, analogy of unreffistered statutory instrument to, 152 
notice of, does not affoct incumbrancers already registered, 285, 842 
method of registration of, 842-844 
mortgagee should give lessee, 286 
occupation, for 21 years does not require protection on register, 106, 110, 128, 

284,296 
of land in mortgage, 282-286 
on mortgage of land subject to, remedies of mortgagee, 196, 201 

transfer of land subject to, benefit of rent and covenants passes, 178 {and H0 

BEVEBSlOZniB) 

notice will be registered, 177 
protection of, by registered notice, 21, 48, 125, 177, 285, 842 
registered, office copy is evidence of, 865 {and see Land Cebtificate) 

what cannot be, as leasehold titles, 58, 290 
reversionary, whether sufficient for first registration, 58, 54, 294 {and see 

Intsbebse termini) 
right of pre-emption in, to be entered on register, 844 
several, of one proprietor, method of regist^ng, 298 
sub-lease included in, 58, 290, 298 

surrender of, whether mortgagor can accept, 121, 285, 286 
what, included in "sale" for purposes of compulsory registration, 61,) 66, 67, 805 

LEASEHOLD ESTATE, 

how treated in Beport of 1870 . . 15 

in registered and unregistered land, distinction between, 94, 95 

statutory, conferred by registration as proprietor of leasehold land, 20, 86, 112 

LEASEHOLD LAND (and see Lease) 

and freehold land, differences and likenesses between, 112, 118 

protected lease, distinction between, 125 
assigning without licence, effect of, 186, 298, 294 

meaning of, 186, 187 
closing of title to, 801, 802 
compulsory registration of, 66-68, 805, 806 
covenants implied in charge on, 807, 806 {and see Covenant) 
effect of first registration as proprietor of, 19, 20, 112, 290-292 
first registration of. See First Kegistration 
held under lease out of freehold land may be registered, 58, 277 
interests in, off the register, 232 
land certificate for, 821 {and see Land Oertifioate) 
may be both estate and mcumbrance, 46, 58, 294, 801 
meaning of registered, 89, 112 
merger of estate in, in reversion, 802 
mortgage of, additional provisions on, 201 

covenants miplied on, 198, 807 
notice of transfer of, how given to lessor, 186, 881, 882 
official trustee of charity lands registered as proprietor of, 824 
persons who may apply for registration of, 54, 289 
procedure relating to, assimilated to freehold land, 86, 292 
property register of, entries to be made in, 890 {and see Beoister) 
registration of, noted on title to reversionary land, 294 
separate index map of, 891 

register of, direction for, how complied with, 81, 289, 891 
settlement of, 217, 218 

tenant for life or donee of power may be proprietor of, 86 
title to, must be a lease " in possession," 112 
transfer of, covenants implied on, 174, 175, 816, 317, 820 
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LEASEHOLD JjAmy—cmtinued, 

transfer of, fonns of mstrmnents of, 820, 821 

into settlement, instrument of, 426 

vests leaselxold estate in transferee, 815 
unre^stered freehold reversion, relation to, 118 

vendor of, in compulsory district should insist on prompt registration, 68 
what, may be registered, 58, 289, 290 

LEGAL, 

different meanings of, 96 

often means only " valid " in Acts and Bnles, 28, 66, 96, 184, 877 

rights, equitable rights when included in, 98 

LEGAL ESTATE {and see Owksbsbip) 

absence of, through non-refipstration, when a defect in title, 156, 157 
abuses relating to, remediable by registration, 5, 16, 17 
and equitable estate, amalgamated by registration of title, 17, 28, 98, 94 

distinction between, is only technical, 5, 12, 88, 89 
registered estate, relation between, 86, 87, 90, 97-99, 114, 144, 150, 178, 179^ 

205,281 
unregistered interests, competition between, 148, 144, 150, 284 
assignee of, rights of, 100, 101 

becomes a right to have the ownership, 97, 98, 128, 148, 144, 148, 205, 247 
conferred by a use in unregistered land, 214 
dicta as to, in Capital and Counties Bank v. Rhodes^ 197 
diminished importance of, 87, 88, 281 
does not vest m purchaser in compulsory district until registration, 85, 62-65, 

67, 68, 70, 154, 808-806 
equitable interest may be protected by, 150 
existence of, will become more difficult to prove, 127 
formal conveyance of, when to be taken, 154, 181, 182 
grant of, should not be made in statutory instrument, 179, 192 

to mortgagee, when necessary, 192 
how treated in Report of 1880 . . 5, 6 

1857 and 1870 . . 12, 14, 15, 28, 85 
Beports subsequent to 1875 . . 81 
importance of, in transactions off the register, 127, 148-145, 150, 284 
in compulsory district, how for it can be dealt with, 62, 156 
copvhold land, method of assuring, 142, 151 
registered land subject to long leases, advisable to get in, 159 
settled leasehold land may pass to trustees before registration, 67, 806 
unregistered land, devolution on death, 247, 248, 885 
is virtually abrogated by title under Limitation Acts, 89, 174 
limitations of, adapted to course of succession to registered land, 220, 222, 226' 

how applied to interests in registered land, 281, 282 
loss of bare, will not entitle to indemnity, 269 
may be excepted from registration, 167 
meaning of. In general law, 87, 88, 97 

s. 20 of 1897 Act, 65, 66 
merges in registered estate, 144, 145, 154, 166, 178 
mortgagee by registered charge does not require, 196-198 
of unregistered land requires. See Mobtgaosb 
takes, by convevance from applicant for possessory registration, 159 
not applied to registered land in Land Transfer Acts, 90, 94, 110, 804, 806 (and 
see Law and Equity) 
overridden by registration with possessory title, 28, 92, 97» 144, 150 
power of mortgagee of unregistered land to vest, in purchaser, 119 
reduced by registration of land to position of equitable estate, 92, 98, 95, 98, 142, 

145, 281 
remains as a right of property, 128, 139, 148, 144, 150, 222 

in existence notwithstanding registration of another person as proprietor, 
92, 97, 98, 148, 144, 150 
replaced by re^stered ownership, 81, 85, 97, 148, 158, 178, 205, 214 
special conditions as to, on sale of land registered with less than absolute title, 

166, 169 
vests upon application for possessory registration, 159 
whether necessary for assignees of covenants, etc., 108, 113, 114, 120, 121, 159, 179, 19G 

LEGAL INTEREST-INTERESTS, 
registered charge is a, 102, 115, 117 
registered fee smiple is a, 117 
unregistered interests which are, 148, 149 
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LIEiN, by deposit of certificate. Set Deposit ; Lakd Gsbtifzgatb ; Nonca 

LIFE ESTATE, 

oui only be created off the register, 48, 106, 288 

cannot be directly registered, 51, 288 

made incumbrance on registered land, 21, 48, 51, 106, 109 

LIMITATION ACTS. 

effect of, change introdnced by 1897 Act, 19, 110, 808 

rights being acquired under, how far registered land subject to, 109, 296, 802, 808 

title under, nature of, 47 {and gee Posbxssion) 

LIMITED OWNERS, 

are fiduciary proprietors, 140 
meaning of, 29, 81, 45, 214 

on registration take fee simple in freehold land, 71, 72, 214 {and see Fbe Simple ; 
UHAHT voB Life) 

LOSS land see iHDSicinTY), 

liability for, by lodging caution continues after withdrawal, 848 
remedies for, other thim indenmity and rectification, 269-278 

through wrongful entry of caution, 270, 845, 850 {and see Oautiok) 
negligence of agent, 278 
purchase by County Council, 278 {and see Coxtbtt Coukcil) 

LUNATICS, 

opinion and decision of Court to be binding on, 864 

powers of attorney beinf executed by, risk oy purchasers of, 184 

proceedings on behalf of, 879 

proyisions relating to, 57 

MANOR, 

caution against registration of, form of, 422 
registration of, 279, 871 {and see Copyhold Lakd) 

MAP. See Index Map ; Obdnahce Map ; Plan 

MARRIED WOMEN, 

entitled for separate use are deemed unmarried, 878 
opinion of Court to be binding on, 864 
proyisions of Acts relating to, 57, 884, 885 
separate examination of, form of, 878, 879, 488 

when necessary, 878, 878 

MARRIAGE {and see Sbttlexsmt), 

changes in ownership caused by, 242, 884, 885 {and see Co-Pbopbietobs) 
settlement on, is conditional on yalid marriage taking place, 211 

MARRIED WOMEN'S PROPERTY ACTS, 
curtesy, change in nature of, under, 90 
effect of, on Land Transfer Acts, 57, 884, 878 
legal separate estate under, analogy to registered estate, 91 

MIDDLESEX REGISTRY, 

assurance registered at, priority of, 88 

compensation for diminution of fees in, 407, 408 

interests excepted from registration in land in Middlesex are subject to, 162, 407 

land is again subject to, after remoyal from register, 64, 806 

possessory registration of land subject to, effect of, 71, 288 

registered land is exempt from jurisdiction of, 84, 162, 407 

system of, contrasted with land registry, 258 

MINES, 

and minerals, meaning of, 280 

entered on register as property and as incumbrance, 186, 187, 297 

land, when included in, 814-816 

may be registered separately without special application, 80, 297 

seyered by unregistered assurance, 88, 842 
pass by transfer of land, when, 110, 187, 299 
rights in, registered land subject to, when, 296 

when to be noted on register, 297, 299, 800 
seyered, are registered separately, 187, 197, 870, 871 

excepted from compulsory registration, 59, 279 
transfers of land and, separately and together, 319, 820 

forms of instruments of, 426, 427 
whether they can be remoyed from register, 88 
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MISTAKE. Se^lNDSMNmr; Rectification 

MONEY PAYABLE OUT OP LAND, 

may be realty or peraonftlty, 104, 122, 124, 188, 189 
secured by registered charge, 854 

MORTGAGE— MORTGAGES, 

additional provisions In, in compulsory district, 157-159 
agreement for, will support a caution, 131 
by demise, cannot be registered as a charge, 191, 192 
disadvantages of, 191 
deposit of certificate. See Deposit ; Land Cebtiticate ; Notice 
purchaser in compulsory district, 157-159 
registered charge, nature of, 114 {and see Mobtoaqe-chabgs ; Mobtqaqee ; 

RSQISTEBED ChABGB) 

completion of, resembles purchase, 202, 208 

consolidation of. Su Consolidation 

equitable, distinction between, and registered charge, 114, 115, 117 

how treated in Reports of 1857 and 1870 . . 9, 15, 16, 28, 114 

interest on, whether it arises from the land or the covenant, 105 

law of, change eiSected in, by registration of title, 16, 28, 42, 108, 114, 118 

method of effecting, 42, 102, 114 

over registered land, sdtemative methods of effecting, 190, 191 

registered charge resembles, as regarded in equity, 108 

transactions of, do not compel registration in compulsory district, 61, 153 

MORTGAGE-CHARGE (and see Chaboe ; Registebed Chabge), 
additional stipulations in, forms of, 480, 481 
analogies to, m other systems of land law, 117, 118 
and other registered charges, no distinction in Acts between, 192, 807 
by registered company, 208, 809 

covenants in Conveyancing Act, how far implied in, 198, 201 
debt created by, whether governed by lex domicilii, 82, 118 
discharge of, how effected, 204, 806 

mortgagor's covenants may continue after, 194, 195 
foreclosure under. See FobbciiOSUBB 
grant of legal estate should not be included in, 120, 121, 192 
interest of proprietor of. j^ee Mobtoaoee 
is a true legal mortgage, 115, 117, 189, 192 
mortgage of, by suh^harge, 204 {and see Sub-Ohabge) 
not an equitable mortgage, 114, 115, 117 
of part of land in title, instrument of, 480 
operates as complete charge over all mortgagor's rights, 117, 191 
portion under settlement secured by, 216 
prescribed form of, additions to, 192, 201 
release of land from, does not discharge debt, 204, 205 
remedies under. See Mobtgageb 

rights and powers under Conveyancing Act apply to, 195, 198, 200 
sale under. See Poweb of Saiub 
second, in same form as first, 208 

notice of, what to be given, 208 
securing future advances, form of, 809, 481 
takes priority according to date of registration, 115, 808 
to trustees, 201, 202, 809 

two or more mortoagees, 809 
transferee of, bound by accounts between mortgagor and mortgagee, 170 

MORTGAGEE, 

by registered charge or incumbrance bound by registered notice of lease, when, 

285,843 
not bound by registration of restrictive 
conditions, 877 
by reg^tered charge : 

authority of, to sue on covenants with mortgagor, 121, 196, 201 
does not require legal ownership as protection, 119, 192, 19iS 
effect of mortgagor's lease on, 284-287 
foreclosure by. See Fobeclosubb 
has a chattel intcurest, 196 

legal interest in the land, 189, 192 
complete security as against purchaser from mortgagor, 288-235, 240 
in possession, rights of, 195 
interest of, consists of statutory rights, 116 
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MORTGAGEE— eon^tniiAi. 

by registered charge {continued) : 

interest of, not expressly described in Acts, 115, 280 

may transfer land to purchaser, 289, 808 

not entitled to custody of land certificate, 866 

remedies of, on covenants with mortgagor, 120, 121, 196 

sale by. See Powxb of Sale ; Tbanbfbb 

statutory remedies of, 198, 289, 807, 808 

takes no ownership in the land, 114, 119, 282, 286, 286 

to reooyer possession of the land, right of, 195, 196, 806 

transferring under power of sale need not produce land certificate, 866 

unregistered mortgage, whether bound by notice of lease, 127, 287 
from purchaser in compulsory district should also take mortgage-chwge, 160 
of settled land is not anected by notice of settlement, 854 

tenant for life's interest, restriction protecting, 421 

unregistered land requires legal estate, 119, 120, 157, 159, 282 
paramount title of, to sell registered land, 168, 244, 882 
power may be conferred on, to convey to himself, 158 
production of land certificate by, on foreclosure application, 88, 809 
stipulation by, for right to lodge caution against first re^si^ration, 77, 158, 156 
{and see Caution) 

MORTGAGOR, 

covenant bv, not to register land, 156 {and see Fibst RbqistbationI 

covenants by, whether put an end to by foreclosure or sale, etc., 198-195 

implied covenants by, 198 

remains owner of regtstered land in form, 282, 284 

right of, to transfer land should not be restricted, 160 

transactions by, off the register, general effect of, 282 

NO SURVIVORSHIP, 

entry of, form of, 878, 484 

meaning, of entry of, 140, 878 

not entered in case of mortgages, 181 

protection of trusts by entry of, 10, 15, 25, 140, 181, 878 

NOMINEE— NOMINEES, 

consent of, in writing by signing application, 419 

required for registration, 282 
of owner may be registered as proprietor, 51, 54, 281, 284, 289 

NOTICE, 

doctrine of, evils of, to. be corrected by registration, 5, 7, 26, 258 
governs juridical operation of registered notice, 125 
effect of, recommendations of commissions as to, 4, 5, 7, 10, 11, 25, 26, 258 
how far ec^uivalent to *' fraud," 26, 150, 151, 258, 259 
implied, difficulties caused by, 7 

now limited by Conveyancing Acts, 6 
kind of, required to affect registered proprietor, 150, 151, 259 
of deposit of certificate operates as caution, 869, 870 {and see Deposit ; Lastd 

Cbbtificats^ 
withdrawal of, 870 
lease. See Lease 

liability to death duty, 484 {and see Sugobsbiok and Estate Dutv) 
non-freehold tenure of land, effect of registering, 852, 853 
objection to registration, requirements of, 420 
proposed registration given to cautioner, 845, 847, 850, 870 
second mor^;8«;e, 208 

transactions off the register. See Off the Register 
trusts. See Trust 

unregistered equitable interest will affect registered proprietor, 150, 257-259 
registered, method of operation of, 125, 126 
of interests under s. 18 . . 186 

lease, dower, curtesy. See Lease ; Dower ; Curtbst 

persons protected by, not entitled to caution^ 
845 
registration of, as a restraint on alienation, 15, 21, 125 

classification of interests protected by, 136 
of estate in bankruptcy divesting, 241, 341, 488 
service of, 880, 381 
to adjoining owners on boundaries being defined, 71, 875 

registration of mines and spatial areas, 872 
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to oaationer, fonn of, 422, 485 

person equitably entitled, on disposition by BOiyiving proprietor, 140, 141, 87S 
tenants, etc., after completion of sale, 188 

OFF THE BEGISTER, 

assorance by deed, in addition to statutory instrmnent, 171, 176, 181, 182, 192 
contingent remainders, nature of, 146 
interests created : 

are in the nature of equitable estates, 142, 145, 281, 288 

incumbrances, 127 

contrasted with equitable rights, 142 

exact juridical nature of, may be important, 281, 282 

priority between, how determined, 145 

resemble copyhold land, 142 

sub-dealings with, 287 

whether rules of seisin apply to, 140, 281 
mines may be severed, 88 
partial estates can be created, 48, 106, 125 
separate deed, special defect in title should be subject of, 176, 192 

when covenants for payment and indemnity should be by, 177 
transactions : 

are independent of seisin and Statute of Usee, 281 

expressly authorized by s. 49 of 1875 Act, 280, 841, 842 

legal estate may be important in, 127 

notice of, must be given to registered proprietor, 287 

priority of, govemeid by date of creation of interest, 127, 287 

to what extent allowed, 10, 48 

with land in mortgage, 282-287 
vendor who has only assurance, must procure registration of purchaser, 168 

OBDNANGE MAP ^and see Plah), 

basis of descriptions of registered land, 84, 70, 874, 876 

land to be dealt with must be identifiable on, 282, 847, 851, 876, 418, 419 

OWNERSHIP, 

changes in, how effected on the register, 41, 42 
distinction between legal and equitable, abrogated in form, 40, 41, 94 
legal estate is a criterion of, 97, 148, 282, 247 (and see Lbgal Estate) 
registration of title supplies new criterion of, 12, 16, 85, 40, 41, 98, 97, 148, 150 
ri^t to, may be tried oy means of application for first registration, 78, 75 
separation into " legal " and " equitable,'' 4, 17, 141 

restraint on alienation substituted for, 
10, 15, 40, 41, 94, 95, 141 
life estate and remainder, 29 

single estate substituted for. See 
Begistebbd Estate 

PARAMOUNT TITLE, 

meaning of, 244, 245 {and see Mobtqaoee) 

owner mth, remedy of, in damages against County Council, 278, 803 

PARTIAL INTERESTS, 

on the register, cannot usually be created, 208 

what may be created, 161 

PARTITION, 

and sale, difference between, 161 

by order of Board of Agriculture, 824 

form of instrument of, 180, 181, 824, 429 

how far a *' sale," 61 

method of, is independent of Statute of Uses, 87, 180 

PERPETXnTY— PERPETUITIES, 

rule against, interest infringing, would not support a caution, 180 
not affected by registered notice of interest, 188 

PERSON— PERSONS, 

entitled to receive notices must furnish address in United Kingdom, 879, 881, 

420,484 
meaninff of, in Acts and Rules, 57, 279 

under disability, opinion and decision of Court binding on, 864 

proceedings on behalf of, 879 
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PERSONAL REPRESENTATIVE {and ue Ezbcutob), 
mMning of, in 1897 Act, 279 

PERSONAL RIGHT, ooninsied with equitable eetote, 7, 15, Ul, 150, 151 

PERSONALTY, Uw relating to, tends to be appUcable to registered land, 24, d9, 41 

PLAN {aind see Obdnahce Map), 
oorreotion of, 876 

essential part of registration system, 71, 876, 389 
filed, oopy of, to be annexed to land certificate, 867, 436 

inspection of, by persons interested, 886 

provisional registration without, 875 

reference to, in property re^ster, 889 
of sor&oe, on registration of spatial area, 871 
required when part of land in titie is charged 809 

transferred, 818 
when dispeosed with, 828, 419 

POSSESSION, 

actual, not necessary for application for first registration, 78, 75 

whether declaration as to, is necessary on first registration, 77, 420 
adverse, gives right to rectification of register, 109, 803 

when good against transferee of land, 110, 802, 808 
for a leasehold estate. See Lsasshold Land ; Lxabkhold Estate 
importance of, diminished bv registration of title, 89 
length of, may override legal estate in unregistered land, 88, 89, 98, 174 

titie gidned by, 84, 47, 89, 98, 110, 802, 808 
persons deprived of, can claim rectification, 262, 266 
right of mortgagee to recover, 195, 196, 808 

to, of promoters under Lands Clauses Consolidation Act, 248, 244, 262 
rights by virtue of long, not deemed incumbrances under s. 18 . . 109, 110 
titie gained by, analogy of registered estate to, 91, 98 
vendor's, for a year, now unnecessary, 88, 78, 802 

POSSESSORY TITLE, 

application for registration with : 

advantages of, 69-71, 78, 155, 157, 159 

fees on, 69, 71, 72 {and see Fees) 

form of, 418, 419 

on, notice as to Crown land not necessary, 852 

title is not investigated, 70, 282 
procedure on, 69-78, 281-284, 292 
charges are subject to provisions relating to, 115, 807 {and see Reqistsbed 

Chaboe) 
divided into warranted and unwarranted periods, 168, 169, 317 
efieot of first registration with, 19, 20, 28, 40, 99, 282, 288, 298 
excepted from registration with, meaning of, 111, 139 
land certificate of registration with, special endorsement on, 486 

registered with, when liable to succession and estate duty, 185, 298 
legal estate in land registered with, special condition as to, 166 {and see Legal 

Estate) 
when conveyance of, to be taken, 181, 182 
priority secured by priority in amplication for, 78, 288 
registration of, as absolute, caution against. See Caution 

of settied land with, ent^ of restrictions on, 71, 856 
with, county council may apply for. See Countt Council 
difficulties caused by> 87, 95, 99 
does not affect rights under adverse possession, 110, 308 
importance of legal estate in, 99, 100, 168, 169 
relates back to time of application, 70, 283 
warranty of title conferred by, 95, 168 
subsequent to registration, how to be investigated, 168, 169, 817 
transfer of land registered with, effect of, 314, 321 

POWER (POWERS) OF APPOINTMENT, 
analogy of, to registered estate, 91, 92 

donee of, is entitled to be registered as proprietor, 51, 53, 86, 224, 281, 289 
freehold land subject to general, goes to executor or administrator, 335 
may override legal estate in unregistered land, 88 
over unregisterea interests is on footing of equitable power, 225 
overriding, donees of, instrument of transfer to, 425 

in settied land. See Settled Land 
seldom mentioned in Acts and Rules, 224 
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POWER OP ATTORNEY, 

by mortgagor io mortgagee on mortgage of gromid-rents, 201 

to convey legal estate in compulsory district, 159 
exeontion of statutory instruments under, 188, 184, 829 
risk of purchaser when instrument executed under, 184 

POWER OF SALE, 

implied in every mortgage-charge, 200, 806 

stipulation negativing, 490 
in charge to be entered on register, dffi 
transfer of land under, form of instrument of, 820, 427 {and see MoBTaiasE ; 

Tbansfeb) 
trustees must have, to be registered as first proprietors, 50, 51, 858 

PRE-EMPTION, 

right of, in lease to be entered on register, 844 

on transfer in mortmain to be entered on register^ 822 

PRIORITY, 

among charges. See Registered Ghabqb 

instruments delivered at registry, how determined, 880 

registered incumbrances prior to first registration is not according to 

order of registration, 812 
sub-charges is by order of registration, 812, 818 
unregistered interests, on what principles determined, 127, 145, 287 
by priority of registration, recommendations of commissions as to, 4 
claun for, of a charge to be determined by registrar, 811 
conferred by legal estate, how far applicable to registered land, 148-145 
of interest, now far governed by notice, 287 

registration is governed by delivery of instrument at registry, 185, 829, 880 
registration, inability to obtain, may give right to indenmlty, 265 
on application for first registration. See Absoluts Title; Possessoby Title 
secured by provisional registration, 185, 186, 825 

PRIORITY NOTICE, 

consent of vendor to, pending completion of sale, 170, 185 

form and procedure of, 881, 428 

on application for first registration, effect of, 78, 159, 287 

on intended registration of dealing, nature and effect of, 188, 189 

PROPRIETOR, 

of registered charge. See Mortgages 

oriffin of term, 28, 92 

registered, right of, to transfer and charge land and charges, 807, 318, 825, 326, 

841, 354, 855, 867 {and see Charge ; Transfer) 
registration of, is subordinate to registration of lana, 260 {and see Register) 

meaning of, 44, 46 
statutory name for registered owner of registered land, 19, 28, 92 

PURCHASER {and see Contract for Sale ; Sale ; Vendor), 
entitled to be placed on register, 170, 817, 818 
from de facto proprietor, 289, 261, 265 
executor or administrator, 2151 
mortgagee is only protected on being registered, 200 
trustee in bankruptcy, 241 
trustees or mortgagees with power of sale, 858 
vendor who gave no value, 24, 228-230, 241 
investigation of vendor's title by, 166, 170, 817 
mortgage by, in compulsory district to stranger, 157-159 

vendor, 155, 156 
must see that registrable instrument is genuine, 188, 184 

of land in compulsory district, how far compellable to register, 62, 68 {and see 

CoMPULBORT Registration) 
mortgage is not directly liable to mortgagee, 177 
settled land is not affected by notice of settlement, 854 
unregistered land may register without taking conveyance, 52, 154 
registration of, who should effect, 165, 166, 187 

vests vendor's statutory estate in, 188 
succession and estate duty, when liable for, 185, 298 
title conferred on, 24, 228-280, 261, 265 

QUALIFIED TITLE. 

charges are subject to provisions relating to, 115, 807 {and see Registered Charge) 
effect of first registration with, 19, 20, 40, 288, 293 
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QUALIFIED TITLE— «)»«ntt*<J. 
evidence required on, 817 
^ood leaaehold title included in, 79, 167, 168 
investigation of, when similar to possessory title, 168 
land registered with, when liable for soocession and estate duty, 185, S96 
legal estate in land registered with, special conditions as to, 166 {and see LegaIj 

Estate) 
meaning of, 78, 288, 298 
procedure to obtain registration with, 78, 289 
registration of, as absolute, caution a|gainst. See Caution 
ri^ts excepted from registration with, meaning of, 111, 189 
special conditions on sale with, 166 
transfer of land registered with, effect of, 814, 821 

QUEEN ANNE'S BOUNTY, 

certificate from, form of, 849, 485 

necessary for dispositions by incumbent of benefice, 855 
entries on raster relating to, 855 
payment of indemnity to, 856 

RECEIPT, 

for certificate delivered out from registry, 868 
money is sufficient discharge of mortgage, 204 

puroliase money, when sufficient for first rc^tration, 52, 154 {and see Pub- 
chabsb) 
of Board of Agriculture. See Boabd of Aobicultubb 

rents and profits. See Possession 
separate clause of, not necessary in statutory instrument of transfer, 181 

RECITAIi-RBOITALS, 

in statutory instrument not usually required, 181 
strict settlement of registered kmd, 220 
transfer of mortgage to new trusteesi 280 

RECONVEYANCE, 

mortgagor taking, in compulsory district must register, 155, 156 

none required on discharge of incumbrance prior to first registration, 205 

RECTIBICATION OF REGISTER, 

a mode of effecting olumges in the registered proprietorship, 288, 255 

adverse possession confers right to, 47, 808 

bv registrar making entries or alterations, 882, 891 

change of trustees completed by, 229, 280, 241 

claim by remainderman against executor for, 258 

excepted interests enforced by, 26, 260, 882 

may be ordered, when, 22, 256, 808, 881-888 

meanings of, 288, 255 

none against purchaser of small holding from County Council, 278, 808 

not always possible, 256, 261, 268, 266, 278, 888 

objects and scope of, 26, 260, 803 

on acquirement of title by long possession, 47, 808 
ground of registration of forged instniment, 184 

procedure to obtain, 260, 261, 881-888 

result of a right to have the ownership, 148 

right to, a corollary to warranty of title, 256 

confers a statutory right of property, 288, 289 

in consequence of improper entries or omissions, 255 

will support a caution, 181 

temporary alterations in register remedied by, 262, 266 

voluntary disposition avoided by, 229 

RE-ENTRY, right of, notice of may be registered, 188, 298 

REDEMPTION. See Equity of Redemption 

REGISTER, 

analogies of, to other registers. See Australian Toreknb System ; Pebsonalty 

Scottish Law ; South Afbica ; Stock Reoibtebs 
changes of proprietorship on the, principles on which effected, 161, 288, 262 
charges, ent^ in, of rent as consideration for sale, 819 

entries in, on first registration with possessory title, 282, 288, 294 

what to be made, 890 
lease to be entered in, 294 
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BiBQISTER— continued, 

charges, notioe of death duties to be entered in, 298 

dower and curtesy to be entered in, 844 
quit rents, etc., to be entered in, 800 
olassifioation of lands which may be placed on, 50 
correction of. See Bectificatidn ov Register 
covenant to expend money on land not entered on, 429 
covenants for payment and indemnity may be entered on, 177, 819, 820 
dispositions in invitum on, classification of, 289, 242 
documents filed are not usually part of the, 176, 186 
entry on, of covenants for payment and indemnity, 819 

facts relating to non-freehold tenure, 852, 858 
implied covenants being negatived, 819, 820 
inhibition against dispositions by incumbent, 855 
interests and exceptions under s. 18 . . 297, 298 
mines being excepted, 819 
names and addresses stated In instruments, 880 
notice of lease. See Lease 

estate in bankruptcy divesting, 488 
power of sale in chaive, 807 
purchase of land by QvLeen Anne's Bounty, 855 
restrictions contained in transfer, 818 
to protect settlement, 854 
restrictive covenants, 429 
right of pre-emption in lease, 844 
value of land, 71, 78, 898 
where no definite transferee named, 828 

priority not determined by order of, 811, 812 
entries on, copied in land or charge certificate, 866, 867 

copies of cancelled, need not be abstracted, 166, 167 
copy of, when sufficient abstract of title, 166, 169 
for absolute title, 286 
qualified title, 289 
in consequence of forgery are temporary only, 262 
of incumorances on first registration, how xnade, 886 
to secure priority for moneys not yet raised, 811 
when statements in filed documents are sufficient, 202, 208, 809 
error must be in, to confer claim for indemnity, 268 
estates on the, nomenclature of, 90 
fiduciary character of proprietor entered on, 280, 251, 888 
implied covenants for title are not entered on, 176, 828 
is evidence of title with certain exceptions, 41, 82, 817 
land certificate is a duplicate of. See Land Cebtivicate 

may be removed from, when. See Bbmoval fbom Register 
remains permanently on, in what sense, 47 
which cannot be placed on, 49 (and see Land) 
may mean whole of, or register of particular property, 81, 82, 260 {and see Title) 
method of keeping, 80, 81, 262, 889-891 
not open to public inspection, 82, 885 
ondssion to search; effect of, 182 {and see Search) 
part of, when kept in separate book, 176, 890 
placing land on the, different expressions for, 44 
primarily a, of the land itself, 82, 88, 99, 128, 260 
principles of, recommended in 1857 and 1870 . . 9, 10, 14, 15, 84 
property, and charges, distinction between, 186 
entries to be made in, 889, 890 
exception of mines noted in, 800 
exemption from land tax, etc., noted in, 299 
inspection of, 886 
ownership of mines noted in, 299 
undivided share entered in, when, 872 
proprietor de fiicto on the, may have no title, 148, 288, 289 
proprietorship, entries to be made in, 890 

undivided share entered in, when, 872 
rectification of, includes land and charge certificates, 262 {ani 8:e Bsctificatiok 

- OF Begibter) 
search and inspection of. See Search 
separate, for leasehold, 82, 289 {and see Leasehold Land) 
settlement not to be referred to in, 856 
substitute for documentary title, 84, 82 
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'REGIBTER— continued. 

title of proprietor on the» is a legal title, 966 
value of land to be entered on, 71, 78, 898 

evidence of, 894 
when it need not be entered on, 414 

REGISTERED CHARGE— CHARGES {and see Chabob ; Cohplktion), 
alteration of tetnu of, 810, 896, 482 
analogies in general law to, 103, 216 

application of Conveyancing Act to, 826 {and ue CoNVETAircnrG Acts) 
confers a legal interest, 102, 108, 105 
covenants implied in, 807, 808 {and ue Govbkaiit) 
different classes of, 102, 114, 215 
discharge of, 808, 810 

form of instroment of, 482 

must be given by person registered as proprietor, 205 
transfer combined with, 204, 818, 482, 488 
dUposition of, in invitum, 248, 812 (r. 174), 882 
in a strict settlement, 220, 221, 227 
interest of j^roprietor of. See MoBTaAQES 
is a composite interest, 101, 117 

statutory method of incumbrance, 101, 114, 807 
may be entered in separate book, 176, 890 {and see Reqisteb) 
mortgage-charge is most important class ot, 114, 228 
over part of land in a title, 809 

priority among, for securing moneys not yet raised, 811 

is by priority of registration, 208, 808 
when not according to date of registration, 811 
provisional registration applies to, 186, 812 (r. 174), 824 
second, become first charge on removal of prior charge, 204 
title to, how far warranted, 115, 116, 228, 280, 807 
transfer of, by proprietor of sub-charge. See Sub-chabqb 
covenants implied on, 175 
resembles transfer of land, 204, 228 
subject to sub-charge, 177 
transferee not affected by invalidity in, 115, 826 
without valuable consideration, 228 

REGISTERED DISPOSITION. See Disposition ; Regibtbb ;3 Registebsd 
Chabob; Tbansfeb 

REGISTERED ESTATE {and see Fee-sivplb; Registeb), 
uialogies in general law applicable to, 91 
and registercMa notice of interest, distinction between, 125 
carries warranty of title, 95 
confers actual ownership, not power, 81, 91, 92 

fiduciary and beneficial ownership of, distinction between, 110, 111, 208 
is a composite estate, 94 

a statutory estate, 106, 150 
legal estate extinguished by, 144, 145 
meaning of, 90 
not divisible into legal and equitable, 94, 105, 106, 118 

life estate and remainder, 105, 106, 118, 208 
relation of, to equitable estate. See Equitabi^e Estatb 
l^;al estate. See Legal Estate 

REGISTERED LAND, 

application of general legislation to, 88, 84, 86, 169 {and see ComrETANCiNG Acts) 

freehold or leasehold, 19, 105, 112, 118 

instruments relating to, not to be prepared by unqualified persons, 88, 78 

law relating to, tends to approximate to law of personalty, 24, 89, 105 

meaning of, 44, 162, 168 

registered dealings with, summary of provisions relatingJ|to, 20,^21 {and see 

Registered Chaboe ; Trajsbfer) 
rights of property in, are unchanged in substance, 40, 105 

REGISTERED PROPRIETOR. See Pbopbibtob ; Registeb 

REGISTRAR, 

appeals from, 401 

decision of, is final in formal matters, 401 

instances of judicial functions of : 

administers oaths, 894 

allows inspection of register, 886 
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"REQlSTRABr-continued, 

instances of judicial functions of {continued) : 
awards indemnity, 888 

compels production of documents, 865, 894, 895 
corrects mistakes in register, 891 

decides between conflicting plan and description of land, 876 
on validity of power of attorney, 829 

proposed instruments, 819 
transfer in mortmain, 822 
questions of priority among charges, 811 
determines questions of title, 895 
I exercises discretion as to continuing restrictive entries, 845, 846, 848 

proposed entries, 810, 828 
I may take evidence viv& voce on oath, 898 

1 qualifications and general duties of, 888, 889, 895, 896 

questions may be referred to Court by, 401 

REQISTBATION {and see Rbgisteb ; Pubchabeb), 
I application for. See Fibst RsGiSTBATioir 

abatement of proceedings in, 892 
when treated as abandoned, 898 
delayed for three days after delivery of instrument at registry, 185, 881 
I general objects of, 4, 5, 6, 17 

interests excepted from, preserved as rights of property, 99, 100, 148, 245 {and 

see Legal Estate) 
notice of intended, sent to registered proprietor, 85, 185, 881 
notification on re^ster not always equivalent to, 88 
of assurance of unregistered land may override legal estate, 88 
of notice, interests protected by, 125 

second charge is not notice to first mortgagee, 208 
provisional completion of, 185, 186, 824, 825 

applies to charges, 825 
Reports of commissions relating to, 8 
statutory effect of first, 19, 85, 50, 71, 72, 99, 100, 257, 259 
substituted for seisin. See Seisin 

takes effect as from delivery of instrument or application, 829, 880 
under general law is complete publication and delivery of deed, 186 

REGISTRATION OP TITLE, 

abrogates legal estate as criterion of ownership, 12, 16, 85, 98, 99, 100 
applied only to legal ownership, 17 

compulsory, meaning of, 61, 62, 68 {and see Comfulsoby Rbgistbation) 
contrasted with registration of assurances, 8, 4, 6, 8, 11-14, 17, 88, 84, 160, 258 
effect of, to change juridical theory of property law, 89 

create new statutory title, 12, 18, 85 
in Australia and New Zealand. See AusTBAiJAifr Tobbens System 

Fiji. See Pm 

Scotland. See Scottibh Law 

South Africa. See South Afbica 
involves revolution in method of conveying land, 88, 180, 185 
meaning of, 2, 44 

necessity for historical account of, 1, 2 
plan of land is essential part of, 71 {and see Plan) 
result of reports of four commissions, 8, 17 

REGISTRY OPPICE, 

constitution of, 888, 889, 405, 406 

present situation and address of, 420 

summons and orders made by Court to be filed in, 408 

working days for, 894 

REGISTRY OPPICERS, 

not responsible for mistakes, 268, 878 

responsibility of, recommendations of commissions as to, 4 

RELATION BACK, 

instances of application of doctrine of, 159, 160, 249 
of possessory registration to beginning of day, 71, 288 

REMAINDER, 

cannot be directly registered, 51, 56, 57, 59 
created off the register, nature of, 146, 281, 282, 288 
in registered land is not a complete estate, 218, 215, 238 
rectification on behalf of person entitled in, 253 

2 H 
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REMOVAL FROM REQISTEB, 

after, land is subjeot to local rMnstries, 84, 806 

what searches may be made, 888 
nature of title after, 84, 96 
no, in compulsory ^strict, 99, 806 
practice on, 88 
what land capable of, 84, 46, 88, 806 

RENT— RENTS, 

and lessee's covenants, assignment of. See Rsyibbsioneb 

entered in charges register as incumbrance, 819 

freehold land subject to, covenants on transfer of, 174, 819 

of leasehold land, implied covenants to pay, 174, 176, 816, 817, 820 

registered land subject to, originating in tenure, 296, 800 

re^stration of, 88, 870, 871 

as consideration on sale, 189 
sale in consideration of, how carried out, 189, 818, 819 
transfer of freehold land in consideration of, fee piftyable on, 417 

RENT-GHARQE, 

analofl^ of registered charge to, 102, 188 

assimilation of, to money charges on land, 104, 122, 124, 188, 218, 216 

conveyance in consideration of, whether a " sale,** 61 

in settled registered land, confers right to a charge, 218, 216 

included in incorporeal hereditaments, 66, 102, 104, 161, 188 

leasehold land, may issue out of, 189 

permanent incumbrance analogous to, 161, 188, 189 

registered charges in settlement in lieu of, 221, 226 

REPORTS OF COMMISSIONS, 

on land registration, series of, 8, 6, 8, 14, 16 
subsequent to 1876 . . 28, 29 
technical distinctions neglected in, 18 
utiUty of, 2, 17 

RE-SETTLEMENT, 

how effected, 222-226 {and see Sbttlbhent) 

RESTRAINTS ON ALIENATION ^and see Rbstrigtion), 
are entered in proprietorship register, 890 
meaning of, 140 
protection of equitable interest by, 10, 11, 17, 189 

partial interests by, 18, 189 
rights protected by, include more than merely e<}uitable rights, 189, 140, 142 

principle on which their vahdity rests, 148 
their rislation to the registered estate, 142, 148 

RESTRICTION {and see RasTBAiiirrs on Alisnation), 
against mortgagor transferring, not necessary, 160 
applications to enter and withdraw, 486 
entered on first registration with possessory title, 71, 284, 866 
entry of, when land transferred in mortmain, 822, 828 
for strict settlement, 220, 226 {and see Sbttlbd Laih)) 
forms of, by registered proprietor tenant for life, 818, 866, 421 {ofid see Settled 

Land) 
meaning of, 22, 140, 846 
procedure as to application for entry of, 349 

entry of, 846, 847, 866 
trustees of settled land protected by, 80 

RESTRICTIVE CONDITIONS, 

delivery of, on first registration, 284 

at any other time, 877 
do not bind resistered mortgagee, 877 
may be entered as substantive right on property register, 180 

modified or discharged by the Court, 184, 877 
registration of, effect of, 184, 877 

trttosfer of land with, form of instrument of, 824, 428, 429 
unregistered, should be mentioned in instrument of transfer, 179 

RESTRICTIVE ENTRY. See Rebtraintb on Alienation 
instrument of transfer operating as, 210 
meaning of, 140 
settlements protected by, 210 
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REVERSION, 

lease in, and lease in possession, distinction between, 112 

merger of leasehold estate in, 802 

on lease created before registration of land, nature of, 178 

of registered land, mortgagor has, 285, 286 

of unregistered land, mortgagee has, 285, 286 
on registered leasehold land, nature of, 113 
registered, leasehold registration to be noted on title of, 294 
severance of, by mortgage or sale, 106, 121, 178 

REVERSIONER, 

mortgagee with rights of, in registered land, 121, 195, 196, 285, 286 
right of, to prevent assignment of lease will support a caution, 181 
rights of, under lease of registered land, 106, 107, 106, 118, 120, 178, 179, 286 

REVERTER, right of, notice may be registered, 188^ 298, 822 

ROMAN DUTCH LAW. See South Afbiga 

RULES, 

statutory powers of making, in Land Transfer Acts, 898-400 

by general orders relating to district registries, 408, 
404 

RULES OF 1908. See Lakd Tbansfeb Rules 

SALE, 

and exchange or partition, difference between, 161 

mortgage in compulsory district, completion of, 157, 159 
assurance of property on. See Formal Assubanob 
by incumbent of benefice, certificate on, 849 

receipt for purchase money on, 849 
mortgagee, mortgagor's covenants continue after, 194 
consent to, of settled land by tenant for life, 211, 212 
contract for. See Gontbact fob Sale 
in compulsory district, 158-160 
investigation of title on. See Pubghabbb 

power of, implied in every mortgage-charge, 200 {and see PowsB of Sale) 
precautions by purchaser pending completion of, 170 
right to proceediB of, will support a caution, 181 
transactions included in, for purposes of compulsory re^stration, 61, 64 

of, compel registration in compulsory district, 61, 64, 158, 808-806 
trust for, settlements by way of, 210, 211 

SCOTTISH LAW, 

abeyance of fee simple in, 248, 249 

analogies in law of registered land to, 41, 42, 48, 142, 149, 151, 169, 214 

analogy of registered charge to heritable bonds in, 117, 118 

approximation to, by registration of title, 18, 29, 124 

heir of entail in, 29, 214 

hereditas jacens in, 248, 249 

legal and equitable estate in, 41, 94 

life-rent of, introduced into Fiji, 18 

is an incumbrance rather than estate, 29, 48 
personal fee and feudalized conveyance in, 151 
registration system in, 124, 149, 151, 249 
truisfer of shares in, 278 
trusts in, 41, 142, 278 

SEARCH— SEARCHES, 

after removal of land from register, 888 
authority from proprietor for, 487 
by lessee for mortgage-charge on land, 286 
how far necessary in investigating warranted title, 169 
in index map for registration of land, 158, 886, 891 
may be made by general public, 891 
of proprietors* names only by persons interested, 891 

investigating possessory title, 169 

list of pending applications may be made by general public, 891 
may be made by persons interested, 886, 891 
method of effecting, 886, 887 

necessity for, before completing mortgage by deposit, 206 
of register, none by general public, 885, 886, 891 
official, form of certificate of, 487 
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6EABCH— SEABGHES— 4xm<tnt«e<i. 

official, iBftdviMble to rely on, 170, 263, 264 

procedure to obtain, 886, 887 
on application for abeolate title, 284 

SEISIN, 

abrogated by registration of title, 11, 16, 84, 89, 40, 64, 98, 96, U2, 214 

changes in ownership of registered land are independent of, 215 

roles relating to, whether abrogated with respect to transactions off the register, 

146,228 
whether restored on removal of land from register, 96 

SETTLED LAKD, 

beneficial interests in, change in inridical nature of, 147, 211-218, 222, 354, 855 

protected by restrictive entries, 82, 210, 212, 864, 856 
forms of restrictions for entry in register of, 856, 421 
meaning of, 209, 210, 280, 855 
proprietors of, are fiduciary, 140 

purchaser or mortgagee of, not affected by notice of settlement, 854 
registered charges on, how far Settled Lsjid Acts apply to, 216, 217 
registration of, new method introduced by 1897 Act, 19, 29, 82, 209, 853 

who may apply for, 856 
restrictive entries on register of, principle governing, 212, 856 
sale or mortgage of, consent of beneficiaries to, 212 
tenant for life, trustees, or donees of power of appointment, may be registered as 

proprietors of, 51, 209, 218, 353 
transferee to uses of settlement becomes proprietor of, 212, 818 

SETTLED LAND ACTS, 

and Land Transfer Acts, relation between, 216, 218 

personal and strict settlements, apply to, 210 

provisions of, adapted to registered land, 82 {and ue Sbttlbd Land) 

rights under, analogy of registered estate to, 90, 91 

SETTLEMENT (and see Sxttlbd Land ; Tenant fob Lifb), 

arising on death of proprietor, registration of successor entitled under, 252, 854 
by settlor making himself a trustee, 212, 221 

wiU, 227, 252, 388 
deed of, may be filed in registry for reference, 82, 71, 212, 889, 354, 356 
existing, contemplated by Acts and Rules, 212, 219 
leasehold land in, 217, 218 
meaning of, 208, 227, 280, 855 
method of effecting, 42, 208, 210-212, 219 
not mentioned in 1875 Act, 207 
personal and strict, distinction between, 211, 219 

recorded on register in same manner, 210, 211 
Settled Land Acts apply to, 210, 219 
personal, contemplated by 1875 Act, 209 
raising of portions under, 216, 217, 354 
strict, contemplated by 1897 Act, 210, 212, 219 

of registered land, additions to, 220-222, 225-227 
provision for, introduced by 1897 Act, 209, 354 

should be capable of application to registered and unregistered land, 
219-222 
transactions of, do not compel registration in compulsory district, 61 {and see 

GOKPULSOBT BbQISTBATION) 

transfer to uses of, form of, 212, 213, 318, 854, 424-426 
voluntary, 227, 228 

SHARE REGISTER {and see Stock Rboibtbb), 
in Scottish law, 278 
trustees on, beneficiaries retain their remedies against, 206, 209, 272, 278 

SMALL HOLDINGS, 

County Council purchasing land for, may be registered with any title, 68, 69, 

72,308 
loss of land purchased for, remedies for, 273, 808 
purchasers of, remedies of, against County Council, 69 

to be registered with absolute title, 84, 273, 303 

SLANDER OF TITLE. Se« Title 

SOLICITOR, 

authority of, registrar must be satisfied as to, 280 
remuneration of, for first registration, 72, 73 (and see Costs) 
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SOUTH AFRICA, 

allodial ownership prevails in, 18 

analogies of registered land to land in, 41, 42, 141, 142 

analogy of registered charge to mortgage in, 117 

SPATIAL ABEA, 

a BQggested synonym for " horizontal hereditament," 65 
formal application for first registration of, required, 60, 871, 872 
registration of mines noted on register of land, 187 
undivided share in a, may be registered, 66 
usually fall within compulsory registration provisions, 69 

SPECIALTY DEBT, locality of, when created by registered charge, 82, 118 

SPECIFIO PERFORMANCE, 

in action lor, rectification of register may be impossible, 272 

of contract for sale, expressly aUowed by Acts, 256, 881 

right to, conferred by lease not under seal, 152 

under Judicature Acts, analogy of registered estate to right of, 91, 98 

STAMP DUTY, 

on discharge of registered charge, 204 

instrument of appropriation or assent, 262, 887, 888 
partition or exchange, 61 
transfer of stock to legatee, 61 
statutory instruments before registration, 184, 186, 882, 888, 874 
none on certificate of value for entry on register, 894 
statutory declaration for use in registry, 898 
registrar must see to payment of, 874 

STATUTE OF USES, 

repealed in effect as to registered land, 214 

secret conveyances caused by, 4, 6 

seisin and, combined operation of, 214 

statutory instruments do not operate under, 87, 172 

whether applicable to interests off the register, 228, 281, 282 

STATUTORY DECLARATION, 

as to authority to transfer land to charitable uses, 822 
cancellation of provisional registration, 826 
examination of married woman, 488 
non-production of lease on registration of notice, 844 
possession on first registration, 70, 282, 419, 420 
power of corporation to hold land, 821 

production of documents on first registration, 288, 286, 868, 420 
service of notice, 880 
validity of power of attorney, 829 
by trustees as to deceased proprietor being tenant for life, 889 
for use in registry, 898 
includes affidavit, 280 
on application for first registration, 282 
applying for inhibition, 848 

completion of registration with absolute or qualified title, 420 
lodging caution, 844, 846, 860, 861, 422 
only evidence required of interests under s. 18 . . 166, 817 

STATUTORY ESTATE— ESTATES, 

co-existence of two inconsistent, 289, 242, 248, 266 

leasehold, under Conveyancing Act 1892 . . 96 

not divisible into " legal " and " equitable," 94, 96 

registered estate is a, 90, 96, 178, 248 {arid see Reoistebed Estate) 

under Lands Clauses Consolidation Act, 96 

STATUTORY INSTRUMENT— INSTRUMENTS, 
additions to, on sale, 171, 176 
assurance of land or charge by, 171 
consent to registration may be included in, 829 
covenant for further assurance in, when advisable, 181 
exchange of executed, for purchase money, 187 
execution of, in escrow, 186, 824 

particular manner, 828 

provisions of Conveyancing Act apply to, 184 

when to be attested, 188, 829 
genuine, register only to be altered on faith of, 188, 262 
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STATUTORY INSTRUMENT— INSTRUMENTS-conrtnitt?<i. 

genuineness of, tendered for registntion, whether warranted, 84, 184 

pant of legal estate should not be included in, 179 

implied covenants in, entry in register negativing, 807, 308, 319 {and see 

Rsgistxb) 
insertion of " fee Bimple " in, when advisable, 180 
may not be prepared oy unqualified persons, 88, 78 
most, must be under seal, 151, 162 {and see Deed) 
non-technical in form, 87, 172, 178 
of appropriation and assent, 252 

charge. See Regibtebxd Chabge 

transfer. See Tbavsfsb 
procedure for registration of, 829, 880 
purchaser must ascertain ^nuineness of, 188, 184 
receipt clause in, not required, 181 
recitals in, not usually required, 181 
re-ezecution and re-delivery of, 880 
retained at registry, 881 
scheduled forms of, may be adapted to other statutory provisions, 828 

to be followed, 827 
special, operating as conveyance to uses of settlement, 211-218 
tender of forged, for registration, whether purchaser responsible for, 165, 184 
unregistered, nature of interest conferred by, 150-152, 173, 288 

STOCK REGISTER (atu2 se« Shabe Reqisteb), 

analogy of Land register to, 7, 9, 10, 14, 17, 29, 40, 41, 42, 84, 85, 182, 165, 172, 

184, 185, 188, 268 
title of proprietor on, may be by estoppel only, 268 

SUB-CHARGE, 

of registered charge, method and effect of, 121, 122, 204, 289, 812, 818 

incumbrance, 812, 818 
power for trustees to raise money by, 222 
registered proprietor of, may transfer the original charge, 289 
transfer of charge subject to, covenant of indemnity on, 177 

SUB-LEASE {and see Lease), 

notice of, by way of mortgage also entered on land certificate, 843 
registered as leasehold title, what may and may not be, 53, 290 

SUCCESSION AND ESTATE DUTY, 
forms of notice and certificate as to, 484 
not always incimibrances, 84, 109, 124, 187, 188, 185, 298, 299 
provisions relating to, apply to charges, 874 
purchaser, when not liable for, 298, 299 
registered land is usually subject to, 296 

notice of exemption from, effect of, 136, 297, 299 

SURRENDER. See Lease 

TACKING, doctrine of, how far it applies to registered charges, 208 

TENANT FOR LIFE, 

and trustee, distinction between, 209, 210 

cannot be registered in respect of his beneficial estate, 208 

compared to corporation sole, 87, 214 

Scottish heir of entail, 29, 214 

tenant in tail, 214 

trustee under s. 80 of Conveyancing Act, 214 
consent of, to sale of settled land, 211, 212 
equitable, entitled to be registered proprietor, 210 
fiduciary proprietor, when a, 209, 215 
meaning of, 209, 210, 280, 855 

of settled leasehold land, effect of first registration of, 67, 806 
on death of, trustees to apply for registration of successor, 252, 258, 389, 354 
position of, altered by legislation after 1875 . . 29 
registered as proprietor of fee simple, 29, 30, 82, 51, 71, 72, 86, 146, 147, 209, 213, 

858 
charges by, how far governed by Settled Land Acts, 216, 217 
registration of, under settlement by will, 252 
rights conferred on, by Settled Land Acts, 218 
successor to, who entitled to be registered as, 210, 215, 220, 226, 252 
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TENANT (TENANTS) IN TAIL, 
barring of entail by, 222, 228 

disentailing assurance bj, bow to be framed, 228, 225 
limitations to, rights analogous to, 220, 221, 226 
tenant for life registered as proprietor resembles, 214 

TENUBE, 

land of other than freehold, effect of registration of, 862, 868 {and see Copyhold 

Land) 
principle of, remains unchanged in theory, 26, 27 {and see Feudal Law) 
socage, its likeness to allodial ownership, 27 

TERM OF YEARS, 

continuous, by lease in possession and reversion. See Jjstebjsssr Tebv iki 
created by words conferring possession, 196 

devise of, in will, 227 • 

replaced by gross charge on registered land, 122, 218, 216, 220, 221, 227 

mortgage-charge on registered land, 216 
to secure portion, etc., registered charge resembles, 102, 108, 216, 216 

TITHE RENT-OHARGE {and see Rbht), 
registered land is subject to, 296 

notice of exemption from, 296, 297, 299 

TITHES, registration of, 870, 871 

TITLE {and see ABSOLxmE Title ; Good Lbabehold Title ; Posssssoby Title ; 
Qualified Title), 
chain of, between registered proprietor and ultimate purchaser, 166, 188 
defect in, want of registration may be, 166, 167 

division of registered, into possessory, good leasehold, and absolute, 69, 78, 154, 166, 

281,292 
warranted and unwarranted, 11, 16, 168, 169 
doubtful questions of, reference to Court of, 864 

when to be decide by registrar, 895 
equitable, to be produced on disposition by surviving proprietor, 140, 141, 878 
evidence of vendor's, what may be required, 84, 166-170, 817 
instances of, contrasted with " charge," 890, 891 

meaning pages of register devoted to particular property, 81, 82, 260, 

818, 819, 872, 886, 890, 891 
property registered, 80, 801, 802, 887, 890, 891, 417 
investigation of, extra fees payable for, 416 

on application for first registration, 284, 286, 292, 295 
vendor's, 166-170 
lessor's, cannot usually be investigated, 166 
qualified, meaning of, 78, 79 
registered, contract should show nature of, 161 
registration confers parliamentary or statutory, 12, 18 
requisitions on, 170 

retrospective investigation of, intended to be abrogated, 9, 18, 84 
slander of, action for lodging caution compared to action for, 270, 271 
application for first registration may be analogous to, 272 

TITLE DEEDS, 

after first registration, may be returned to proprietor, 70, 288 
and land certificate, analogy between, 186, 867 

register as evidence of title, distinction between, 82, 118 
deposit of, security created by deposit of certificate analogous to, 188, 184, 867 

{a7id see Land Cebtificate) 
ou registration of land, are marked with notice, 70, 288, 869 
production of, when dispensed with, 859 {and see Deeds) 
register intended to be substitute for, 84, 82 

TRANSFER, 

and release from charge combined, 204, 818 

by mortgagee resembles rectification, 289, 240 {and see Mobtgaoee) 

under power of sale operates imder Conveyancing Act, 200, 826 
person entitled to be roistered, 168, 188, 827-829 
completion of, by registration. See Completion 
estate vested by, is identical with transferor's estate, 178, 174 
inconsistent, by mortgagor and mortgagee, 289 
method of, adopted in Acts and Rules, 28, 24, 86, 87, 101, 172, 178, 180 
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TRANSF£R-HX>u^ntte<2. 

method of, reoommended in 1857 «nd 1870 Beporto, 11, 12, 14, 15, 93 
of charge, 825, 826 

fonn of instrument of, 482 

land and charges, principles underlying, 172-174 

summary of provisions relating to, 20, 21, 27, 86 
land for value, effect of, 818-816 

forms of instruments of, 818-822, 428-428 
subject to leases, assignment of benefit of covenants on, 177, 179 
to charitable uses. See Chabitablb Ubkb 
corporation. See Corfobatiok 
uses of settlement. See Skttlexent 
with or without mines, 819 

restrictive conditions, 824 
leasehold land subject to production to lessor, 186, 881, 882 
mortgage, notice must be given to mortgagor on, 170 
part of land in a title, on, form of, 424 

plan required, 818 

provisional registration, 186, 824, 825 
registered land to beneficial proprietor, effect of. 111, 813 {and see Pubchassb) 
to trustees, settlement effected by, 211 
without valuable consideration, effect of, 21, 228, 229, 814-316 

TRANSMISSION {and see Dbath), 
meaning of, 21, 241, 888 

on, succession and estate duty inquired into, 250, 298 
rights of proprietor registered on, 21, 241 

TRUST— TRUSTS, 

a burden on the land in ordinary law, 7, 9 

compared with fidei commissum, 141 

difficulties of conveyancing caused by notice of, 7 

for sale. See Salb ; Sbttlsmbut 

method of protecting, under registration of title, 7, 9, 10, 11, 25, 140, 141, 208 

notice of, persons deiskling with registered land and charges, not affected with, 

872 {and see Pubohasbr) 
particulars of, are excluded from the register, 206, 280, 278, 872 
require protection of restraint on alienation, 140, 141, 209 
successor on death or bankruptcy holds land upon, 21, 241, 251, 258, 884, 885 
uses turned into, 218, 215 

TRUSTEE— TRUSTEES, 

and tenant for life, distinction between, 209, 210, 252, 258 

beneficiaries retain all remedies against, 272, 278 

body of, with perpetual succession, evidence of constitution and powers of, 879 

conveyance by, how far a " sale,*' 61 

costs of first registration of, 72 (and see Costs) 

death of, devolution of land on, 253, 254 {und see Death) 

for sale, acting at request of tenant for lite, 218 {and see Sale ; Settlement) 

may apply for first registration, 50, 858 
in bankruptcy. See Bankruptcy 
lending money on mortgage, 201, 202 
mortgage-charge by, should negative personal liability, 202 
new, land vested in, by declaration under Trustee Act, 248, 244 
of settled land may apply for first registration, 855, 856 

leasehold land, when legal estate passes to. See Legal Estate 
the settlement, instrument of transfer to, 425 

meaning of, 280, 855 
to apply for entry of restrictions, 854 

registration of successor, 889, 354 
power for, to raise money by mortgage-charge, 221 
rectification of register on change of, 229, 230, 248 
settlement by transfer to, 211, 219 
sole, precautions by beneficiaries of, 207, 209 
take complete ownership with restraints on alienation, 71, 72, 140 
transfer of mortgage to new, 230 

on change of, 229, 230 
with power of sale may be registered, 22, 51 
without power of sale cannot register, 49, 50 
word not generally applied to fiduciary proprietor of registered land, 110, 140 
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TRUSTEE ACTS, apply to registered land and charges, S2, 377, 878 
TUNNEL. See Spatial Absa 

UNDER-LEASE. See Leasb ; Sub-IiEASE 

UNDIVIDED SHARE, 

excepted from compulsory registration, 59, 60, 5279 
may be registered, 84, 56, 59, 871, 872, 874 

mider one or several titles, 872 

UNPROTECTED INTERESTS ^and see Off the Register), 
defeasible for want of restrictive entry, 149-152 
not defeasible for want of restrictive entry, 148, 149 
two classes of, 147 

UNREGISTERED DEALINGS. See Off the Rbqistbb ; Statutory Instru- 
ment; Unprotected Interests 

UNREGISTERED INTERESTS {and see Off the Rbgibtbb), 
on footing of equitable interests, 81, 111 

protected by caution, lien by deposit of certificate is subject to, 870 
registered land of fiduciary proprietor is subject to. 111, 287, 291 
successor to dec^ued projprietor takes subject to, 884, 885 
transferee by voluntary disposition takes subject to, 814, 816 
trustee in bankruptcy takes subject to, 884, 885 
under s. 18 of 1875 Act, 296 (atCi see Incumbrances) 

USES (and see Statute of Uses), 

become trusts in case of registered land, 218, 215, 222, 228, 282 

complete estate in registered land, do not confer, 218 

conveyance to, of settlement, transfer operating as, 211, 212, 213 

grantee to, cannot disclaim, 228 

principle on which Chancery protected, 141 

seldom mentioned in Acts and Rules, 87 

whether rules relating to, apply to interests off the register, 146, 228 

VALUE, 

of hmd, when entered on register. See Reqibter 
certificate of, 487 

VENDOR {and see Contract for Sale ; Purchaser; Sale), 
consent of, not required when purchase money paid, 52, 154 

to first registration of purchaser makes conveyance unnecessary, 52 
insane, risk of power of attorney being given by, 184 
measure of damages recoverable from, for breach of contract, 272 
mortgage back to, in compulsory district, 154, 155, 156 
of unregistered land in compulsory district, when he must register, 156, 157 
power of, to make special conditions as to title, 165, 817, 818 
registration of purchaser, how far bound to procure, 162, 168, 165, 187, 817, 818 
unpaid, consent of, to first registration of purchaser necessary, 70, 281, 282, 290 
with paramount title, registration of purchaser from, 168 

VOLUNTARY DISPOSITIONS {and see Transfer ; Reoisterbd Charge) 
does not prevent rectification of register, 257, 261 
how avoided, 229 

made good by ex post facto consideration, 228, 229 
registered proprietors taking by, hold land on trusts, 251 
transferee under, how far subject to unregistered interests, 814, 816 

WARRANTY OP TITLE, 

applies to charges as well as land, 115, 116, 128 

complied with by allowing indemnity for loss, 148, 149, 289, 242, 248. 245 247 

257.261,262,266 
conferred on registered proprietor by the State, 19, 20, 95 
extends to appurtenances of the registered land, 185, 186, 188 

first registered proprietor and his successors in title, 257 
implies provision for rectifying register, 256 

none, as to interest of which notice only is registered, 125, 126, 188 
three degrees of, 40, 95 

WILL of land is executory only, 227 {and see Settlement) 



